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PKEFACB. 



This book had its origin in an address which 
I was invited to give before several associations 
of women, and which subsequently was published 
by them. 

The favor with which it was received has led to 
its enlargement. In its present form it is practi- 
cally a new book, nearly every line having been 
rewritten, and much that is new introduced. I 
trust that it now may be found a fairly complete 
guide to the decisions and statutes of Massachu- 
setts. If perchance I have misstated or over- 
looked something of importance, as is more than 
probable, I can only plead the example of an 
illustrious judge, formerly a member of our Supreme 
Judicial Court, who " by inadvertence " entered a 
decree " without authority and of no legal effect," 
under a statute which had been repealed some 
months before.^ 

The advance made in the condition of woman 
during the last half century is little short of the 
1 Wales V. Wales, 119 Mass. 89. 
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marvellous. Those women happily married, who 
think that they have all the rights they need, who 
deprecate agitation, and say unkind things about 
agitators, would do well to read the history of the 
struggle which has brought them their present 
rights. A taste of the law of fifty years ago would 
make them very grateful to those whom they now 
condemn. 

Pollock and Maitland in their brilliant History 
of English Law tell us that, at the end of the Middle 
Ages, the whole field of law upon this subject was 
" a perplexed mass of incongruous customs for which 
it is very difiicult to account." In spite of the many 
changes, this is the condition of parts of it to-day. 

I have endeavored to bring the true situation into 
as strong relief as I could, not in any cynical mood, 
but in the hope that knowledge may lead to a change- 
There can be little doubt that most men to-day 
intend to be perfectly fair as regards women, and, 
if they were to establish an entirely new code, 
would endeavor to put the two sexes in all respects 
upon an absolute equality ; but old prejudices die 
hard, and with such a shield as the " glorious com- 
mon law " to hide behind, it is not surprising that 
we have not yet reached the millennium. 

GEOEGE A. 0. ERNST. 
Boston, January, 1897. 
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MARRIED WOMEN 



IN 



MASSACHUSETTS. 



CHAPTER I. 

INTRODUCTION. 

§ 1. The people of this Commonwealth are 
subject to three kinds of law : — 

First : The National Law, consisting of the 
Constitution of the United States, and Statutes 
enacted by Congress under the provisions thereof, 
affecting the country at large, or the relations 
between the States and their respective citizens ; 
such, for example, as the tariff, the patent sys- 
tem, national banks, the post-office, interstate 
commerce, or the purity of the national suffrage, 
rarely touching upon the domestic relations. 

Second ; The Common Law, or such part thereof 
as our ancestors brought with them from Eng- 
land, which forms the substratum of our system 
of State jurisprudence. 

1 



2 MARRIED WOMEN IN MASSACHUSETTS. 

Third : The Constitution of Massachusetts, and 
such statutes as are passed from time to time 
by our State legislature in modificatign of, and 
addition to, the Common Law; or in the intro- 
duction and extension of that branch of the law 
adopted from the Ecclesiastical Courts, known as 
Equity. 

§ 2. The common law is supposed to consist of 
those maxims and customs found in early judicial 
decisions and legal treatises, which have been 
accepted as law from time immemorial, or, in 
the solemnity of our legal phrase, time whereof 
the memory of man runneth not to the contrary. 
This it is that gives it its weight and authority.^ 

§ 3. The common law has received much unde- 
served praise from panegyrists. In many respects 
it is, of course, a noble institution, and embodies 
the thought and reason of many great minds ; but 
it had its origin in an age of barbarism. It has 
passed through periods of ignorance and corrup- 
tion. Much of it is derived from habits and cus- 
toms no longer in vogue; much of it has been 
foisted upon us by fraud. ^ A vast amount of the 
reasoning is wholly false, based upon false prem- 
ises, and worked out with all the subtlety and 
sophistry that characterized the age of the so- 
called "schoolmen," one of whom. Duns Scotus, 
is immortalized in our word "dunce." 

1 Blackstone's Commentaries, I., p. 67. 
s ^eepost, § 10. 
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§ 4. It was under this law that trial by ordeal 
flourished.^ The barbarous wager of battle seems 
to have been of Norman origin, and only intro- 
duced into England after the Conquest. The 
Anglo-Saxons, fathers of the common law, were 
not sufficiently self-restrained even for that form 
of litigation, being too fond of extra-judicial 
fighting to be willing to confine themselves to 
fighting under judicial sanction. ^ 

§ 5. Douglas Campbell, a lawyer, in his inter- 
esting work upon the Puritan in Holland, Eng- 
land, and America, calls the common law a 
"system of a race of barbarians," and adds: "It 
must be borne in mind that the men who con- 
quered the Britons and founded England were 
pagan savages, the rudest of their race, and least 
tinctured with the civilization of Rome. Cut off 
from the Continent, where much of the old civili- 
zation still survived, the descendants of these men 
lingered on in barbarism long after some of their 
brethren across the Channel. They knew and 
cared little about legal principles. Quite early 
they established the doctrine common to all rude 
nations, that what some chief or judge had 
decided years before, however monstrous or un- 

1 Pollock and Maitland's History of English Law, I., p. 15. 

2 Id., pp. 16 and 28. As an illustration of the way we cling to 
the past, it may he said that wager of hattle was not abolished in 
England until 1819 (59 Geo. III. c. 46), after a crafty litigant had 
claimed its benefit. Ashford v. Thornton, 1 B & Aid. 405. 
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just, must be followed by his successors. This 
made memory take the place of reason. Under 
this system there grew up a jurisprudence cum- 
brous, complicated, and unnatural, which, in 
many of its features, will only excite amazement 
and derision among our descendants a few gen- 
erations hence. " ' 

§ 6. This language is somewhat intemperate; 
and it is doubtful if many lawyers trained in the 
common law would be willing to indorse it to its 
full extent. Although founded in barbarism, 
the advent of the common law was a dawning 
civilization.^ It is, moreover, doubtful whether 
the regard for precedents is not rather a charac- 
teristic of its later than of its earlier stages.^ 

§ 7. That it exists to-day in a most objection- 
able form is clearly shown by a very learned 
member of our Supreme Judicial Court, who, as 
he says, has done "his share of quotations from 
the Year Books " * : " Learning is a very good 

1 Puritan in Holland, England, and America, I., p. 63. 

2 For an intensely interesting account of the mode in which 
" the \a,w has grown from barbarism to civilization," see The Com- 
mon Law, by 0. W. Holmes, now Mr. Justice Holmes of our 
Supreme Judicial Court. 

^ Harvard Law Review, IX, p. 36. 

* For a tribute to the value of the Year Books as "the key to 
many a modern anomaly," and as containing " together with much 
that is petty and narrow," " the vigor of original thoughts, liberal 
ideas, and the breaking out of what we call the modern spirit," see 
Prof. J. B. Thayer's address in the Reports of the American Bar 
Association for 1895, p. 419. 
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thing. I should be the last to undervalue it : but 
it is liable to lead us astray. The law, so far as 
it depends on learning, is, indeed, as it has been 
called, a government of the living by the dead. 
An ideal system of law should draw all of its pos- 
tulates and its legislative justifications from sci- 
ence. As it is now we depend upon tradition, or 
vague sentiment, or the fact that we never thought 
of any other way of doing things as our only war- 
rant for rules which we enforce with as much con- 
fidence as if they embodied a recorded wisdom. " ^ 

§ 8. Our Supreme Judicial Court, in a decision 
written by the author of the foregoing, has said : ^ 
" We are not at liberty to refuse to carry out to 
its consequences any principle which we believe 
to have been part of the common law, simply 
because the grounds of policy on which it must be 
justified seem to us to be hard to find, and prob- 
ably to have belonged to a different state of 
society." '^ In the course of the opinion, the Court 

' Mr, Justice Holmes in Harvard Graduates' Magazine, Sept., 
1895, p. 48. 

'■^ Dempsey v. Chambers, 154 Mass. 330. 

8 The Court might have escaped had it followed the dictum in 
Commonwealth v. Knowlton, 2 Mass. 530, 534, to the effect that " our 
ancestors when they came into this new world claimed the common 
law as their birthright and brought it with them, except such parts 
as were judged inapplicable to their new state and condition " ; and 
that in Commonwealth v. Churchill, 2 Met. 118, 123, that the 
" Constitution has been construed as adopting the great body of the 
common law so far as these rules and principles were applicable to 
our condition and form of government." 
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refers, among other ancient authorities, to the 
treatise of one Bracton, who is said, by a leading 
law journal,^ to have been "little better than a 
literary fraud. " This literary fraud lived in the 
thirteenth century, but helps to decide a contro- 
versy arising in the nineteenth! 

§ 9. Pollock and Maitland, on the other hand, 
in their History of English Law," call Bracton 's 
work "the crown and flower of English medieval 
jurisprudence," cautiously adding that we must 
be "careful to distinguish between his state- 
ment of English law, and his cosmopolitan 
jurisprudence. " ^ 

§ 10. It is interesting in this connection to 
note the number of so-called authorities upon 
early English law which these learned authors 
pronounce to be frauds and forgeries. Thus, they 
speak of "the concocted charter of William I.," 
which "some one tampered with," and "inter- 
polated new matter";* of "forest laws concocted 
for Cnut, — the work of a forger " ; ^ of the Leges 
Edwardi Confessoris, as "private work of a^bad 
and untrustworthy kind, " whose author " it is to 
be feared tells lies," and which "has gone on 
doing its bad work down to our own time," and 
" should only be used with extreme caution " ; ® of 

1 American Law Review, July, 1892, p. 567. 

2 I., p. 185. 8 Id., p. 189. 
* Id., p. 76. 8 Id., p. 79. 

6 Id., p. 81. 
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"the forger who called himself Isidorus Merca- 
tor," whose book "was to control the history of 
mankind for a long time to come " ;^ of the Mirror 
of Justice where the "account of criminal law is 
so full of fables and falsehoods that as an author- 
ity it is worthless ";^ of "the rank forgeries that 
proceeded from Crowland";* and much more of 
the same sort. 

§ 11. In considering the legal position of 
woman, we must bear in mind this origin. Its 
foundation is in what we have supposed to be the 
common law, modified by the action of the ecclesi- 
astical courts, whose "lamentable acquisition of 
the whole law of succession to movables prevents 
our common lawyers from having any one consis- 
tent theory of the relation between husband and 
wife."* 

§ 12. This absence of a consistent theory is 
evident to any one who will examine the cases 
with any care, and to it is due much of the 
confusion which exists. 

§ 13. Writers of eminence tell us that at 
common law husband and wife were theoretically 
one person,^ and this doctrine is approved time 

1 Pollock and Maitland's History of English Law, I., p. 91. 

2 Id., II., p, 476, note. » Id., p. 94, note. 
* Id., p. 405. See post, § 23. 

s Kent's Commentaries, II., p. 129; " The witty obserration is 
not wholly inappropriate that in the eye of the common law hus- 
band and wife are one person, and that one is the husband," — 
Schouler's Husband ^nd Wife, § 6. 
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and again by the Supreme Judicial Court of 
Massachusetts, 1 whose authority is cited and fol- 
lowed in a recent (1896) Indiana case.^ 

§ 14. On the other hand, Pollock and Mait- 
land, who are the very latest investigators into 
the history of English Law, say that the main 
idea which governs the law of husband and wife 
is not that of a unity of person, but that of the 
mund, the profitable guardianship, which the hus- 
band has over the wife and her property," and the 
authors are particular to warn us to "be on our 
guard against the common belief that the ruling 
principle is that which sees a 'unity of person' 
between husband and wife," — a principle which 
"will serve to round a paragraph, and may now 
and again lead us out of or into a difiSculty, " but 
which has never been consistently operative.* 

§ 15. It has never been consistently operative in 
Massachusetts. Our Courts repeatedly announce 
it as a well-established and well-recognized theory, 
but, side by side with it, they show us not mere 
glimpses, but full views of well-defined individu- 
ality, of a guardianship of one individual over 
another, tacitly recognized, although never formu- 
lated in so many words.® Let us illustrate. 

1 Lomhard v. Morse, 155 Mass. 136, 140; Bntler t. Ives, 139 
Mass. 202, 203. 

2 Henneger v. Lomas, 32 L. R. A. 848. 

" Pollock and Maitland's History of English Law, I., p. 468. 

" Id., II., p. 403. 

6 See Burtis v. Burtis, 161 Mass. 508, 510. 
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§ 16. The common-law right of the husband to 
his wife's personal property was based largely 
upon the " correlative principle " ^ of his obliga- 
tion to support her as an individual,^ and to pay 
her individual debts, contracted before marriage. ^ 
He was considered in law as the purchaser for a 
valuable consideration.* 

§ 17. His right to her chose in action (that is, 
a chose or thing like a promissory note, or legacy, 
requiring an action to collect, as distinguished 
from a thing in possession) was a limited one. 
If he neglected to reduce it to possession, the 
title remained in her, as an individual,^ and at 
the termination of the marriage, or if we may 
choose to call it, the guardianship, whether by 
divorce,® by his death, ^ or by hers,^ she or her 
representatives could sue upon it.^ Nothing 
short of a judgment amounted to such a reduc- 
tion, and if he died pending a suit, her indi- 
vidual right continued intact.^" If he brought 
suit and obtained judgment in their joint names, 

1 Pitkin V. Thompson, 13 Pick. 64, 67. 

2 Gregory v. Paul, 15 Mass. 31, 32. 

8 Warren v. Williams, 10 Cush. 79, 80. 
* Howes V. Bigelow, 13 Mass. 384, 390. 

6 Daniels v. Richardson, 22 Pick. 565, 570. 
° Legg V. Legg, 8 Mass. 99. 

7 Hayward v. Hayward, 20 Pick. 517. 

8 Pattee v. Harrington, 11 Pick. 221 ; Allen v. Wilkins, 3 Allen, 
321. 

' Hill V. Hunt, 9 Gray, 66. 
M Strong V. Smith, 1 Met. 476; Page v. Estes, 19 Pick, 269. 
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and died without collecting the money or enforc- 
ing the judgment, her interest and right to the 
whole remained.^ 

§ 18. Prom the earliest times a wife has been 
allowed to do many things in her individual 
capacity, if the husband in the exercise of what 
may very easily be interpreted as an act of guar- 
dianship gave his consent ; ^ or without his con- 
sent if he had absolutely abandoned her and was 
absent from the State, that is, if he had deserted 
or renounced his post as guardian.^ In neither 
aspect was there a unity of person. 

§ 19. Very often she, as an individual distinct 
from her husband, was a necessary party to a 
suit;* and a most flagrant instance of a failure to 
apply the doctrine of unity of person was where a 
judgment was obtained against her after marriage 
and she was subject to arrest and imprisonment 
upon the execution, in case he refused to satisfy 
it.° She could not satisfy it, as, in the words of 
counsel, "the husband has all her property."^ 

1 Crittenden v. Alexander, 15 Gray, 432, 

2 Lithgow V. Kavenagh, 9 Mass. 161, 173 ; Stevens v. Beals, 10 
Cash. 291. 

8 Gregory v. Pierce, 4 Met. 478 ; Abbot », Bayley, 6 Pick. 89 ; 
Kendall v. Jennison, 119 Mass. 251. 

* Clapp 1-. Stoughton, 10 Pick. 463, 470 ; Thacber v. Phinney, 
7 Allen, 146. 

s Haines v. Corliss, 4 Mass. 659; Commonwealth v. PhiUips- 
burg, 10 Mass. 78. 

8 Commonwealth v. Badlam, 9 Pick. 362. But see Morse v, 
Toppan, 3 Gray, 411. 
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§ 20. A recognition of their separate indi- 
viduality appears in a refusal to permit them to 
sue jointly for a slander to both, the Court say- 
ing, " Separate actions should have been brought, 
one by the husband alone, for the injury to him, 
and one by the husband and wife for the injury 
to her. It has always been held that when words 
are spoken of two or more persons they cannot 
join in an action for the words, because the wrong 
done to one is no wrong to the other. The case 
of husband and wife is not an exception to this 
rule. "^ Could there be a more pronounced de- 
claration against a theory which sees only a 
unity of person in husband and wife? '■* 

§ 21. So of a gift from one to the other. John 
buys six shares in the capital stock of a bank in 
his wife Mary's name, paying for them with his 
money, but the certificate is delivered to her. 
He buys other shares in his name. He collects 
dividends on both, uniformly requesting the 
cashier to give them to him in two distinct and 
separate sums, sometimes asking that Mary's 
dividend shall be in new bills, or gold pieces, 
saying that it would please her to have them. He 
has the right to keep them, but never exercises 
the right, and at his death the six shares are 
hers, while those which stood in his name go to 
his administrator.^ This is not unity of person; 

1 Gazynski v, Colbnrn, 11 Cnsh. 10. 
* See also Barnes v. Hurd, 1 1 Mass. 59. 
8 Adams v. Brackett, 5 Met. 280. 
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it is one individual under the charge or guardian- 
ship of another. Essential elements in the case 
are the delivery of the certificate to Mary, and 
the subsequent receipt of the dividends by John 
as Mary's agent. If John and Mary are one per- 
son, what difference does it make which takes the 
certificate? If they are one person, how can John 
be an agent for himself ? ^ 

§ 22. The same thing is seen in the transfer of 
real estate between husband and wife. If John 
conveyed a piece of real estate directly to his wife 
Mary, no title passed,^ because they are said to be 
one person, and a deed to oneself is a nullity. 
If he conveyed the same estate to William, and 
William at the same instant conveyed it to Mary, 
the title passed, and Mary held the estate even as 
against John.^ Under any consistent theory of a 
unity of person, the transfer from William to 
Mary would be in effect a re-transfer to John; 
but in permitting Mary to retain the title, the 
law abandoned the theory of unity and recognized 
her as an individual separate from John, substan- 
tially as if she were not John's wife. John 
still was interested in the real estate, but in a 
very different way from before. She now had 
the title, and he had practically only a profit- 

1 For further discussion of the law of husband as agent for his 
wife, see post, § 205 and § 279 et seq. 

2 Thomson v. O'SuUivan, 6 Allen, 303. 
8 Motte V. Alger, 15 Gray, 322. 
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able 1 guardianship over it. Even if we say that 
they were seised jointly in fee, it was "in her 
right," 2 and in proceedings involving the title 
she was a necessary party. ^ An entry in pais by 
a mortgagee, with John's assent, but without 
her knowledge, did not foreclose her right to re- 
deem;* but if she and John were one person, why 
was not his knowledge hers ? 

§ 23. A theory of unity of person never could 
be consistently operative, for it violates the law 
of nature. Husband and wife never were, in fact, 
one person, and no legal fiat nor legal fiction could 
make them so : not even the " authority of Holy 
Writ " can accomplish it. The Church abandoned 
the attempt long ago, when it gave to the wife 
equitable rights in property and equitable reme- 
dies against her husband. So far from the inter- 
ference of the Church being "lamentable,"^ it 
was the first dawn of light which came out of the 
darkness. The wail is like that of a Massachu- 
setts author, who called the men who passed the 
act of 1874 "softs. "6 

1 In suits for trespass to her real estate the husband might 
sue alone or jointly with her, Gushing v. Adams, 18 Pick. 110; 
Allen V. Kingsbury, 16 Pick. 23.5 j Adams v. Barry, 10 Gray, 361. 

2 Melvin u. Proprietors of Locks & Canals, 16 Pick. 161. See 
also Bruce v. Wood, 1 Met. 542 ; Raymond v. Holden, 2 Cush. 264. 

s Swan V. "Wiswall, 15 Pick. 126. 

* Hadley v. Houghton, 7 Pick. 29. 

6 Ante, § 11. 

^ Bishop on the Law of Married Women, II., p. 526. 
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§ 24. Under the common law, woman had very 
few rights which man was bound to respect. As 
a child she was completely subject to her father, 
as an adult to her husband. Her person, her 
property, and her children seemed perpetually in 
the care of, and under the restraint of, some man. 
She had no control whatever over her child. " A 
mother as such," says Blackstone,^ "is entitled 
to no power, but only to reverence and respect." 
The father's right was held to be so much superior 
to that of the mother, that if she separated from 
him^ even for cause, the Court would order their 
infant, then at her breast, to be delivered to him, 
though he was an alien, and at the time actually 
living illegally with another woman, unless she 
could make it appear that he intended to abuse 
his right. 2 

§ 25. A husband might give his wife moderate 
correction by domestic chastisement, and could 
restrain her of her liberty in case of any gross 
misbehavior.^ In the old writ of "supplicavit," 
which came to be used for her protection, the 
Court would order that the husband " shall well 
and honestly treat and govern his wife, and that 
he shall not do, nor procure to be done, any 
damage or evil to her of her body, otherwise than 

^ Blackstone's Commentaries, I., p. 453. 

2 Damain u. Gwynne, 10 Allen, 270; The King e. Greenhill, 4 
Ad. & El. 624. 

8 Blackstone's Commentarifis, I., pp. 444, 445. 
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what reasonably belongs to her husband for the 
purpose of the government and chastisement of 
his wife lawfully. " ^ 

§ 26. In case she actually escaped from him by 
flight, he could apply to the Court for the restitu- 
tion of his conjugal rights, and she was "thrust 
back again to the bliss which had been too lightly 
prized. " ^ 

§ 27. Her personal property, whether acquired 
before ^ or after marriage,* became at once his, 
though bought by her from her own earnings.^ 
The ring with which he married her became his 
the moment the ceremony was performed, and if 
sufficiently valuable, subject to the demands of 
his creditors.^ In 1764, a wife sued a sheriff for 
attaching, in an action against her husband, cer- 
tain articles of wearing apparel, which she owned 
prior to the marriage. The list included earrings, 
necklaces, ribbons, laces, fans, 1 Pr. Gloshoes 
Cgoloshes), and 1 Green Embrillo (umbrella), an 
article then first advertised, and doubtless con- 
sidered a luxury. Counsel for the sheriff cited 

^ Adams v. Adams, 100 Mass. 365, 370. 

^ Bishop on Marriage and Di vorce, I., § 29 ; the suit for the 
restitution of conjugal rights has never been adopted in any of the 
United States, Id. § 772. By the Canon Law the Court undertook 
to compel carnal copulation, but that does not seem to have been 
adopted by the Common Law, Id. § 778, note. 

' Edgerly v. Whalan, 106 Mass. 307. 

* Commonwealth v. Manley, 12 Pick. 173. 

5 Gerry v. Gerry, 11 Gray, 381. 

" Pollock and Maitland's History of English Law, II., p. 402. 
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an English case,^ where it was said "if the party 
have two Gowns, Sheriff may take one." The 
Court decided against tlie wife, on the ground 
that the articles belonged to and might be attached 
as the property of the husband, but the Chief 
Justice (Hutchinson) took exception to the case 
cited, saying, apologetically, "one Gown can 
never be supposed sufficient, — must she go naked 
when that is washing ? " ^ 

§ 28. If, driven by her husband's extreme 
cruelty, the wife abandoned his house, and, going 
to work, gathered together a little money from 
her own earnings, and deposited it in a savings- 
bank in her name, it was his money, and his 
creditors could take it to satisfy his debts. ^ His 
solemn agreement, made prior to the marriage, 
that she should be allowed to retain her personal 
earnings, was invalid as in fraud of creditors.* 
She was not allowed to retain them, even though 
her husband had been living in adultery ^ or was 
in jail ^ while she worked. His assignee in insol- 
vency not infrequently gladdened the hearts of 
creditors with dividends paid out of property 
literally though legally stolen from her,^ the 

' Hardistey v. Barney, Comber. 356. 

* Hanlon v. Thayer, Quincy, 99. 

3 Ames V. Chew, 5 Met. 320; McKavIiu v. Bresslin, 8 Gray, 177. 

* Keith V. Woombell, 8 Pick. 211. 
6 Russell V. Brooks, 7 Pick. 65. 

» Casey v. Wiggin, 8 Gray, 231. 
' Smith V. Chandler, 3 Gray, 392, 
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Court, as a matter of so-called equity, requiring 
a reasonable allowance for the support of herself 
and her children to be made out of the plunder. ^ 

§ 29. If the husband wished to be honest 
towards her, the law " in its wise care of the rights 
of creditors " ^ would not permit it, but rigidly 
enforced its doctrine of compulsory reduction to 
possession of her chose in action.^ The stomach 
of the Court occasionally turned against this, as 
any decent stomach would,* but it was "the set- 
tled law of this Commonwealth. " ^ 

§ 30. Even his administrator felt the shame of 
taking from her so petty a sum as ".f7 in specie, 
a part consisting of money which she had herself 
earned and received before her marriage, and a 
part of it of pieces of coin which had been given 
to her by her husband," but the aid of the Supreme 
Judicial Court was successfully invoked, no less 
a personage than Chief Justice Shaw delivering 
the opinion, at some length, that the seven dollars 
belonged not to her but to her husband's estate.^ 
The cost of litigation in this case must have far 
exceeded the amount involved. 

§ 31. Under this law the husband had the 
exclusive right to the use, occupation and income 

1 Gardner v. Hooper, 3 Gray, 398 ; Davis v. Newton, 6 Met. 537. 

2 Holbrook v. Waters, 19 Pick. 354, 355. 
" Wheeler v. Bowen, 20 Pick. 563. 

* Shuttlesworth v. Noyes, 8 Mass. 229. 
' Alexander v. Crittenden, 4 Allen, 342. 
6 Washburn v. Hale, 10 Pick. 429. 
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of his wife's real estate,^ and these rights might 
be levied upon and taken for his debts by his 
creditors.^ If any part of the real estate was 
sold, or taken by the authorities for a public use, 
the entire proceeds went to him as personal 
property.^ 

§ 32. Her condition, if he chose to make it so, 
was far worse than that of an average slave. If 
he killed her, it was as though he had killed a 
stranger. If she killed him, it was a species of 
treason, and she was drawn and burnt alive. " So 
great a favorite," according to Blackstone, "is 
the female sex of the laws of England."* 

§ 33. The legislature from time to time has 
endeavored to soften the rigors of the law, but 
piecemeal, and often without any comprehensive 
grasp of the situation. Even in the general laws, 
like those of 1845,6 1855,6 1857,' and 1874,8 the 
relief has been partial and imperfect, while the 
minor acts have often worked as much harm as 
good. Every now and then the conscience of the 
community is shocked by some cruel or absurd 
decision, sound enough as a matter of antique 

1 Clapp V. Stonghton, 10 Pick. 463 ; Bartlett v. Cowles, 15 Gray, 
445. 

2 Litchfield v. Cudworth, 15 Pick. 23. 

" Emerson u. Cutler, 14 Pick. 108, 119. The law is otherwise 
now. Pub. St., ch. 142, § 9, and ch. 147, § 14. 
* Commentaries, I., p. 445. 

6 St. 1845, ch. 208. 6 St. 1855, ch. 304. 

' St. 1857, ch. 249. « St. 1874, ch. 184. 
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lore, but repugnant to the modern mind, and a 
rush is made to the legislature for relief, which 
is granted in a haphazard way. In the absence 
of some such special grievance nothing is done, 
and what are supposed to be the rules of the com- 
mon law, or of the ecclesiastical courts, prevail. 
As a result our law to-day is a conglomerate, and 
even the proverbial Philadelphia lawyer would 
find difficulty in extracting from some parts of it 
anything like a principle. 

§ 34. Of course, this must some time come 
to an end. An intelligent community cannot 
continue much longer to adhere blindly to the 
past simply because it is the past. The law 
is the only science in which this is tolerated. 
Astronomy had its foundation in the superstitions 
of astrology, but what astronomer to-day would 
contend seriously that he ought to be bound by 
rules laid down by some ancient astrologer, how- 
ever eminent ? Medicine has worked its way 
through many generations of empirics and char- 
latans. What would be said of a modern physi- 
cian, who insisted upon the efficacy of pounded 
diamond dust because at one time that was the 
royal remedy for disease? Continuity with the 
past is no more a necessity in the law than in any 
other science. Every act of the legislature, every 
decision of the Court based upon modern author- 
ity, every code adopted by our sister States is 
evidence to the contrary. Some day Massachu- 
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setts will awaken to this fact, and have a code of 
her own, not only upon this, but upon all sub- 
jects. Compilations like the Revised, General, 
or Public Statutes, are incomplete, unscientific, 
and unworthy of a great Commonwealth. 

§ 35. The Courts are powerless. They have 
been known to disregard ancient in favor of 
modern authority,^ and upon occasion to intimate 
that legal doctrines, like a lady's dress, may 
change with the "fashion;"^ but, as a rule, their 
duty is confined to stating what the law is, not 
what it ought to be, and the question of its con- 
tinuance is left to the legislature.^ 

§ 36. When the legislature comes, as it must 
ere long, to perform its final and complete act of 
justice towards women, the principle of the profit- 
able guardianship of the husband over the wife 
should be borne in mind. Had this been done in 
the past, much confusion and tribulation would 
have been prevented. When the rights of mar- 
ried women were enlarged in 1874, the legislature 
practically removed her guardian, and deprived 
him of his rights to her profits. She should 
have become free, therefore, to do anything any 
adult might do, precisely as a minor or other 
ward would whose guardianship had ceased.* 

1 Commonwealth v. Trefethen, 157 Mass. 180, 189; Berney v. 
Dinsmore, 141 Mass. 42, 44. 

2 Miller v. Hyde, 161 Mass. 472, 478. 

s Dexter v. Phillips, 121 Mass. 178, 184. 

1 See Harmon v. Old Colony E. R. Co., 165 Mass. lOtt 
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Contracts and suits between her husband and her- 
self then would have stood upon the same foot- 
ing as between any former guardian and ward, 
and we should have escaped the present grotesque 
condition of the law in this respect. 

§ 37. Whatever may have been the case in the 
past there can be no sound principle to-day which 
permits husband and wife to contract through a 
dummy and not directly, ^ to sue each other in 
equity and not at law. It is a farce to see one 
wife successfully sue her husband,^ and another 
turned out of court, ^ simply because of the tech- 
nical difference between law and equity. Both, 
to-day, go to the same court, sometimes to the 
same court-room, file their papers with the same 
clferk, and are heard by the same judge. If the 
evidence goes into his equity ear, justice is done, 
if into his common-law ear, injustice. 

§ 38. Courts from time to time have pointed 
out certain practical difficulties which they con- 
ceive might surround the conduct and enforce- 
ment of suits between husband and wife,* while 
laymen have urged tho endless domestic broils 
which they claim must necessarily arise. It is 
not easy to see why the same domestic trouble, 

1 Ante, § 22 ; post, § 229. 

2 Aj'er V. Ayer, 16 Pick. 327 ; Scott v. Eand, 115 Mass. 104. See 
also St. 1886, eh. 281. 

2 Bassett v. Bassett, 1 12 Mass. 99. 

* Lord V. Parker, 3 AUen, 127, 130 ; Tucker v. Fenno, 1 1 Mass. 311. 
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and the same difficulties of enforcement should 
not arise in one suit as in the other. No practi- 
cal difficulty is found in divorce proceedings, nor 
in petitions for separate maintenance, nor in suits 
in equity. Why should there be in suits at law ? 
The difference is a mere technical survival, which 
ought not to be longer tolerated. 

§ 39. England already has led the way,^ and 
more than twenty of our sister States have fol- 
lowed her example, among them such enlightened 
communities as Wisconsin, Indiana, California, 
Oregon, Colorado, and Washington.^ Is it not 
about time for Massachusetts to get into line ? 

§ 40. A step in the right direction has been 
taken in authorizing suits against the wife of a 
Judge of Probate upon a bond given to him or his 
predecessor in office.^ As the suit must be in 
his name, it formerly would not lie as against his 
wife. But why stop here ? 

§ 41. As long as a woman remains single, her 
legal position is pretty much the same as that of 
man. She, to be sure, is not permitted to per- 
form either military or jury duty, and her rights 
both of suffrage and office-holding are restricted ; 
but the antiquated sneer against the " old maid " 
long since has lost its sting ; and having demon- 
strated her capacity, the opportunity of taking 

1 45 & 46 Vict. u. 75. 

^ Stimson's Amer. Stat. Law, I., § 6454 

» St. 1896, ch. 208. 
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care of herself is no longer either legally or 
practically denied her. 

§ 42. She is no longer a defenceless prey to 
man's lust. Until 1886, the " age of consent " 
was but ten years ;^ it is now sixteen years. ^ 
Seduction has been made a punishable crime,* 
and the male " night-walker " may be (although, 
in practice he rarely is) arrested and punished 
with his female companion.* 

§ 43. In this respect there is opportunity for a 
vast growth in public sentiment. It is disheart- 
ening to read of raids upon disorderly houses and 
the arrest of women alone. No woman ever erred 
without a man to help her, nor led a life of shame 
without a multitude of men. The spectacle of a 
woman arrested by male police, tried by a jury of 
males, and sentenced by a male judge, while her 
equally guilty male companion is allowed to go 
free, or even at times to make complaint and 
testify against her, is a disgrace. 

1 Pul). St., ch. 202, § 27. 

2 St. 1886, ch. 305; St. 1888, ch. 391; St. 1893, ch. 466; Com- 
monwealth V. Murphy, le.'i Mass. 66. 

3 St. 1886, ch. 329. 

4 Pub. St., ch. 207, § 29. 
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CHAPTER IT. 

AGREEMENTS TO MARET AND OTHER ANTE-NUPTIAL 
AGREEMENTS. — BREACH OP PROMISE. 

§ 44. An engagement to marry may be made 
verbally, the mutual promises of the parties 
thereto being a sufficient consideration ; ^ and an 
action for breach of promise of marriage may lie 
without any writing whatever. 

§ 45. A mutual engagement must be proved, 
but this can be shown from circumstances. Evi- 
dence of an express promise is not necessary. If 
the association and conduct of a man and woman 
and the circumstances attending all their relations 
are such as naturally and ordinarily accompany 
a mutual understanding that they are engaged to 
be married, this is appropriate and competent 
evidence to prove a contract. ^ 

§ 46. A very gallant Chief Justice of our 
Supreme Judicial Court, in its early days, gave 
it as his opinion that if a couple "should be 
obliged, before they considered themselves bound, 

1 Browne on Statute of Frauds, § 215 a. 

2 Dean v. Skiff, 128 Mass. 174, 183. 
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to call witnesses or execute instruments under 
hand and seal, it would be destructive of that 
chaste and modest intercourse which is the pride 
of our country ; and a boldness of manners would 
probably succeed by no means friendly to the 
character of the sex or the interests of society. " ^ 

§ 47. The same fine spirit led him to say, 
" respectable counsel having suggested an opinion 
that the action was of a nature to be discounte- 
nanced rather than favored, " " we can conceive of 
no more suitable ground of application to the 
tribunals of justice for compensation than that of 
a violated promise to enter into a contract on the 
faithful performance of which the interest of all 
civilized countries so essentially depends. When 
the female is the injured party there is generally 
more reason for a resort to the laws than when 
the man is the sufferer. Both have a right of 
action, but the jury will discriminate and appor- 
tion the damages according to the injury sus- 
tained. A deserted female, whose prospects in life 
may be materially affected by the treachery of the 
man to whom she has plighted her vows, will 
always receive from a jury the attention which 
her situation requires ; and it is not disreputable 
for one who may have to mourn for years over 
lost prospects and broken vows, to seek such com- 
pensation as the laws can give her. It is also for 
the public interest that conduct tending to con- 

1 Chief Justice Parker in Wightman v. Coates, 15 Mass. 1, 5. 
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sign a virtuous woman to celibacy should meet 
with that punishment which may prevent it from 
becoming common. That delicacy of the sex 
which, happily, in this country gives the man so 
much advantage over the woman in the inter- 
course which leads to matrimonial engagements, 
requires for its protection and continuance the aid 
of the laws. When it shall be abused by the 
injustice of those who would take advantage of it, 
moral justice, as well as public policy, dictates 
the propriety of a legal indemnity."^ 

§ 48. While the conduct and deportment of 
the parties toward each other may furriish satis- 
factory evidence of a mutual promise, acts or 
declarations of one made or done without the 
knowledge of the other are not admissible, as, for 
example, preparations for marriage made by a 
woman, in the absence of the man, and in no 
way connected with him ; ^ but if connected with 
him in any way, evidence that in his absence 
the woman "acted as if she felt very sad," is 
unobjectionable.^ Evidence is admissible of their 
relations towards each other during a previous in- 
timacy, which had been broken off, and of an ex- 
pression of satisfaction on the man's part during 
the breach, that the woman had refused to walk 
with another man, and his statement that the lat- 

1 Wightmstu V. Coateg, 15 Mass. I, 3, 4. 

2 KuBSell V. Cowles, 15 Gray, 582. 
s Culver V, D wight, 6 Gray, 444. 
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ter could not get her away as long as he had a 
claim on her;i but not if the time is very remote, 
nor if the acts of familiarity took place while 
either party was married to another. If their 
relations then were merely friendly and proper, 
evidence of them vould be immaterial; if they 
were anything else they were contrary to law 
and public policy, and could not be put in evi- 
dence.^ 

§ 49. All this is true of a simple promise of 
marriage, but there are circumstances under which 
a writing is essential. If the promise to marry is 
one of a series of stipulations and counter-stipula- 
tions, dependent upon each other, as, for example, 
if there are contracts for the payment of money, 
or the settlement of property, the entire agree- 
ment, or some memorandum or note thereof, must 
be in writing, signed by the party to be charged 
therewith or by some person thereto lawfully 
authorized,* otherwise the whole contract, in- 
cluding the promise to marry, falls to the ground, 
and no action for any part of it will lie.* 

§ 50. This law applies equally to promises 
made by third parties, as, if a father promises to 
allow the couple a certain sum of money, in con- 
sideration of their marriage, the contract is not 

1 Ray V. Smith, 9 Gray, 141. 

2 Dean v. Skife, 128 Mass. 174, 182. 

= Pub. St., ch. 78, § 1 ; Deshon v. Wood, 148 Mass. 132. 
* Chase v. Fitz, 132 Mass. 359. 
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binding, unless there is a memorandum thereof 
in writing.^ The question of consideration for 
such a promise at first gave the Judges some 
trouble. Some were inclined to hold that getting 
rid of his daughter was a suflScient consideration 
to the father, and there was even some hint that 
marrying the lady was such a detriment to the 
husband as of itself to constitute a consideration 
for the father's promise. ^ 

§ 51. If the agreement is to marry at or after 
the expiration of a year, a writing is necessary, 
because, under our statutes, no action will lie upon 
any verbal agreement that is not to be performed 
within one year from the making thereof;^ but 
it is otherwise if the time is optional, and the 
marriage may occur within the year.* Thus 
where a man " being about to commence the study 
of his profession," engaged to marry a woman 
" at the end of about five years, when he expected 
to be settled in business," and, subsequently 
changing his mind, married another, there was 
no binding contract, and no redress.^ Had he 
agreed to marry her whenever within the five 
years he should be settled in business, he would 

1 Browne on Statute of 'Frauds, ch. xi. ; as to specific perform- 
ance in equity, see Id., § 459. 

' Holmes's Common Law, p. 268. 

8 Put. St., ch. 78, § 1 ; Nichols v. Weaver, 7 Kansas, 373. 

* Browne on Statute of Frauds, ch. xiii. 

6 Derby v. Phelps, 2 N. H. 515. 
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be bound, for, however improbable, it was possible 
that this might happen within a year.^ 

§ 52. No formal document is essential to sat- 
isfy the statute. Letters, telegrams, or other 
memoranda in ink or pencil, printed or stamped, 
often are suificient,^ but by their own terms, or 
by reference to some other writing, they must 
express with reasonable certainty all the condi- 
tions and essential elements of the bargain.^ 
There must be a signature, but it may consist of 
one's mark or of initials, and, presumably, of 
any pet name or other designation adopted by the 
party as a signature.* 

§ 53. If a party to an agreement to marry 
refuses to carry it out, there is no power in any 
court to compel its performance by actual mar- 
riage. If a man or woman feels that it is more 
for his or her interest, or for the happiness of 
either or both to break the engagement, he or she 
is at liberty to do so. It possibly may be a wise 
thing, or even a moral duty, under the circum- 
stances, to break it, but no considerations of that 
kind would be a defence to an action by the party 
aggrieved. So far as the contract is broken by 
one, without the fault or the consent of the other, 
response must be made in damages.^ 

1 Paris ». Strong, 51 Ind. 339. 

2 Browne on Statute of Frauds, § 352. 

8 White V. Bigelow, 154 Mass. 593, 595. 

* Sanborn v. Klagler, 9 Allen, 474 ; Browne on Statute of Frauds, 
§§ 355, 362. 

6 Coolidge V. Neat, 129 Mass. 146. 



30 MAEEIED WOMEN IN MASSACHUSETTS. 

§ 54. Prom the nature of the case, damages are 
peculiarly -within the province of the jury, who 
are to form their judgment in the light of all the 
circumstances, whether of aggravation or exten- 
uation, that properly belong to the cage. The 
plaintiff is entitled to recover not merely an 
indemnity for a pecuniary loss and the disappoint- 
ment of the reasonable expectations of material 
and worldly advantage resulting from a marriage 
which would have given a permanent home and 
an advantageous establishment, but also a com- 
pensation for wounded feelings and the mortifica- 
tion and pain or distress of mind which has been 
wrongfully undergone, on the principle of indem- 
nity and reasonable compensation, but In no 
event of vindictive damages. The length of time 
of the engagement may be taken into considera- 
tion, and the pecuniary means and ability of the 
defendant. ^ 

§ 55. Evidence of seduction under the promise, 
and of the birth of a child is admitted in aggrava- 
tion of the damages,^ although, if there were no 
promise of marriage an action for the seduction 
alone would not lie.^ 

§ 56. Let us see what this leads to. If John 

1 Grant o. Willey, 101 Mass. 356; Harrison v. Swift, 13 Allen, 
144. 

^ Sherman v. Eawson, 102 Mass. 395 ; Kelley v. Eiley, 106 Mass 
339. 

3 Paul I'. Frazier, 3 Mass. 71 ; Dennis v. Clark, 2 Cush. 347, 350 
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asks Mary to marry him, and she accepts, no writ- 
ing is essential,! jj,j(j jf under their mutual promises 
he seduces her, she may recover damages. If he 
asks her to name the wedding-day, and they agree 
upon a day more than a year off, a writing is es- 
sential,^ and if, in the interim, lie seduces her, she 
is in the absence of a writing without remedy. If 
when he asks her to marry him, he also points out 
the worldly advantages of the marriage, promis- 
ing that he will settle a sum of money upon her, 
adroitly connecting the two, so that she accepts 
both the man and the money, she can hold neither 
man nor money without a writing,^ and if under 
the promise of marriage he seduces her, she can- 
not recover. An unscrupulous person, by making 
his offer of marriage too attractive, if he chooses, 
may escape unscathed. 

§ 57. If, under a valid promise of marriage, 
seduction is accomplished and the woman is de- 
serted by her lover, her subsequent bad charac- 
ter cannot be set up in mitigation of damages,* 
but evidence of her prior bad character may be.^ 
Evidence of the bad character of a brother, whose 
evil acts are in no way connected with her, is not 
admissible in mitigation of damages." 

§ 58. If a married man becomes engaged to a 

1 Ante, § 44. « Ante, § 51. s _4„;e, § 49. 

* Boynton v. Kellogg, 3 Mass. 189. 
6 McCarty v. Coffin, 157 Mass. 478. 
8 Sherman v. Rawson, 102 Mass. 395. 
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single woman, she having no knowledge of his 
marriage, he cannot escape responsibility on the 
ground of his inability to keep his promise.^ 
Indeed, the damages well might be increased 
because of the disgrace. 

§ 59. It is no part of a person's duty before 
making or accepting an offer of marriage to com- 
municate all the previous circumstances of his or 
her life, and a marriage engagement is binding 
which is entered into without investigation and 
without the receipt of assurances or representa- 
tions leading thereto, although matters are dis- 
covered subsequently,, which, if known at the 
time, would have prevented the engagement. 
Want of chastity, upon discovery, will give a 
right to terminate the contract ; but the fact that 
a woman has negro blood in her veins, or that 
her motives are mercenary, or that she is wanting 
in affection, or that there is an incompatibility 
resulting from disparity of age, difference in 
character and disposition, or other causes, will 
not justify the breaking of the contract. If, how- 
ever, the engagement is effected by fraudulent rep- 
resentations, or fraudulent concealment of facts 
inquired about, or which a party by universal con- 
sent has the right to know, the contract cannot be 
enforced. Mere silence as to facts not inquired 
about does not constitute fraud; but if a person 
undertakes, without inquiry, to state material 

1 KeUey o. RUey, 106 Mass. 339. 
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facts relating to any circumstances in her history 
or life, or to her parentage or family, or to her 
former or present position, not only is she bound 
to state truly the facts narrated, but she is bound 
not to suppress or conceal any facts which are 
necessary to a correct understanding of those 
stated ; and if there is a wilful concealment and 
suppression of such facts, leading to a belief that 
matters stated are different from what they actu- 
ally are, she is guilty of a fraudulent conceal- 
ment, which will warrant a breaking of the 
engagement. 1 

§ 60. To sustain an action, the burden of proof 
is throughout upon the plaintiff to show not merely 
a contract and a breach thereof by the defendant, 
but constant, unconditional, and absolute readi- 
ness on her part to fulfil its terms. She cannot 
add new and unreasonable conditions, and then 
sue her lover if he refuses to accept them.^ 

§ 61. An action for breach of promise of mar- 
riage (where there is no " special damage, whatever 
that phrase may be imderstood to mean ") ^ does not 
survive in favor of the estate of a deceased prom- 
isee nor against the estate of a deceased promisor ; * 
but if a verdict was rendered prior to the death, 
judgment will be entered as of the day of the ver- 

1 Van Houten v. Morse, 162 Mass. 414. 

'■i Hook V. George, 108 Mass. 324. 

3 Chase v. Fitz, 132 Mass. 359, 361. 

* Stebbina v. Palmer, 1 Pick. 71 ; Smith v. Sherman, 4 Cush. 408. 
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diet, SO that the rights of the successful party may 
be preserved.^ 

§ 62. Conduct and false statements of third per- 
sons which cause a marriage engagement to be 
broken may be actionable under some circum- 
stances ; but a joint suit will not lie where there is 
no evidence of a conspiracy and none that the par- 
ties joined with each other in doing the acts com- 
plained of.^ 

§ 63. Persons about to enter upon marriage 
may make contracts and agreements as to their 
respective property rights, the female, if a minor 
who has attained the age of eighteen, acting with 
her guardian, 3 and property may be settled upon 
her even if the prospective husband is then in 
debt;* but the marriage status itself cannot be 
modified or affected in any way ; that is fixed by 
law so soon as the marriage is solemnized, and it 
is against public policy to permit it to be affected 
by the preliminary or collateral agreements of the 
parties. An ante-nuptial agreement never to live 
together as husband and wife has been held, there- 
fore, to have no effect upon the marriage contract.^ 

§ 64. Prior to the legislation enlarging the 
property rights of a married woman, ante-nuptial 

1 Kelley v. Riley, 106 Mass. 339. 
" Harriott v. Plimpton, 166 Mass. 585. 
8 Pub. St., ch. 147, § 15 & §§ 26-28. 
* Gassett i:. Grout, 4 Met. 486, 488. 
' Franklin v. Franklin, 154 Mass. 515. 
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agreements were frequently resorted to as a means 
for her protection, and they are used to some 
extent to-day. They may apply to the property of 
either spouse. If the agreement applies only to 
rights which either may claim in the estate of the 
other at the termination of the marriage, it need 
not be recorded ; ^ but if it applies to rights at or 
during marriage, it must be recorded before or 
within ninety days after the marriage in the 
registry of deeds for the county or district in 
which the husband resides at the time of the mar- 
riage, or if he is not a resident within the Com- 
monwealth, in the registry of deeds for the county 
or district in which the wife resides at the time 
of the record, if it is made before the marriage, 
or in which she last resided, if made after the 
marriage, and must also be recorded in the regis- 
try of deeds for every county or district in which 
there are lands to which it relates. There must be 
annexed to such contract a schedule, which must 
be recorded, of the property intended to be affected 
thereby, containing a sufficiently clear description 
of the property to enable a creditor to distinguish 
it from all other property. If not so recorded the 
contract is void, except as between the parties and 
their heirs and personal representatives.^ If the 

1 Jenkins v. Holt, 109 Mass. 261 ; Gibson c/. Gibson, 15 Mass. 

106, m. 

2 Pub. St., ch. 147, § 27 ; until St. 1867, ch. 248, the contract was 
wholly void unless recorded. Ingham v. White, 4 Allen, 412. 
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agreement contains provisions as to rights both 
during and after marriage, as counterparts of one 
mutual arrangement, a failure to record it will 
so affect the whole that equity will not enforce 
any part thereof. ^ 

§ 65. At common law, ante-nuptial agreements 
to take effect upon, or to be performed during, 
marriage, were extinguished by the marriage, and 
this statute, when passed, was intended to be an 
enabling statute, to keep such contracts alive. It 
has no practical value to-day, except as a means of 
entrapping the unwary. Thus, a man delivered 
certain bonds to his betrothed, as a marriage set- 
tlement, to become her property at the moment of 
marriage. It was held that the gift was void 
upon the marriage, because, not being in writing, 
it violated the provisions of the Statute of Frauds,^ 
and, not being recorded, it violated the provisions 
of the statute as to ante-nuptial agreements.^ 
Had the gift been of real estate, and had the title 
passed to her at the time of delivery, without wait- 
ing until the moment of marriage, it would have 
been valid, notwithstanding the statute.* 

§ 66. Where property is assigned to an in- 
tended wife, in contemplation of marriage, to 
hold "during the continuance of the marriage," 
and after the marriage the parties are divorced, 

1 Butman v. Porter, 100 Mass. 337. ^ Ante, § 49. 

' Deshon v. Wood, 148 Mass. 132. 
* Smith V. Allen, 5 Allen, 454. 
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her interest ceases upon the divorce, even where 
it is granted to her for his fault, because, through 
the divorce, there is no longer a continuance of 
the marriage.^ 

§ 67. An ante-nuptial agreement may be made 
directly between the parties, and does not require 
the intervention of a trustee or third party. ^ 

§ 68. If power is given in such an agreement 
to dispose of property by will, it may be exercised 
by a will immediately executed, although prior to 
the marriage.^ 

§ 69. If a woman is induced to enter into an 
ante-nuptial agreement by the fraudulent repre- 
sentations of her intended husband as to its con- 
tents, no x'atification thereof during her marriage 
will prevent her from thereafter repudiating it;* 
but if she entered into it with a full understand- 
ing of its force and effect, without fraud or mis- 
representation, and it is a reasonable one under 
all the circumstances, supported by an adequate 
consideration, and has been performed fully on 
the husband's side, it is the rule and the duty of 
a court of equity to enforce its performance.^ If 
she has accepted its benefits, she cannot repudiate 
its conditions.^ 

1 Harvard College v. Head, 111 Mass. 209. 

2 Ela V. Edwards, 16 Gray, 91 ; Tinker r. Beach, 11 Met. 349. 
» Osgood V. Bliss, 141 Mass. 474. 

* Peaslee v. Peaslee, 147 Mass. 171; Nathan u. Nathan, 166 
Mass. 294. 

6 Tarbell v. Tarbell, 10 Allen, 278. 
8 Paine v. HoUister, 139 Mass. 144. 
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§ 70. If, in the agreement, property of the wife 
is reserved to her during her life and to her hus- 
band after her death, she cannot deprive him of 
it, and if in her last sickness she transfers it to a 
third person, the husband may recover it.^ It 
would be otherwise if the husband has not punc- 
tually carried out his part of the agreement, no 
sufficient reason or excuse for his failure being 
shown. ^ 

§ 71. If a man, prior to marriage, agrees that 
certain of his real estate shall be transferred to 
his wife at his death, a court of equity will com- 
pel its transfer by his legal representatives.^ 

§ 72. Cases appear in the reports which seem 
to decide that a wife by her ante-nuptial agreement 
cannot bar her rights to share in her husband's 
personal property after his death;* but these 
turned solely upon a question of jurisdiction, the 
Court holding that the agreement could be set up 
only in a court of equity, and not in the Probate 
Court, which had no general equity jurisdiction. 
This difficulty may have been removed, at least in 
part, by recent statutes conferring equity juris- 
diction upon the Probate Court in certain cases, ^ 

1 Lawrence v. Bartlett, 2 Allen, 36. 

2 Sullings V. SuUings, 9 Allen, 234. 
' Miller v. Goodwin, 8 Gray, 542. 

* Sullings V. Richmond, 5 Allen, 187 ; Blackiuton v. Blackinton, 
HO Mass. 461. 

5 St. 1891, ch. 415; St. 1892, ch. 116; St. 1895, ch. 215. See 
also Nathan u. Nathan, 166 Mass. 294, 295. 
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§ 73. In construing trust estates created by 
marriage settlements, regard is to be had to the 
intention to be deduced from the whole instru- 
ment of conveyance to a greater extent than in 
the construction of the like limitations in legal 
estates. ^ 

§ 74. If either party to a marriage, prior 
thereto, conveys property to a trustee for his or 
her benefit to the exclusion of the other, the trust 
will stand, although the other does not join in the 
instrument.^ If a person with full knowledge 
chooses to marry one who has conveyed away his 
property, there is no law against it; but there 
should be no concealment. 

§ 75. Formerly at least, if either party in con- 
templation of marriage, conveyed property to a 
trustee, without the knowledge of the other, the 
conveyance was deemed a fraud upon marital 
rights, and might be set aside in equity during 
the marriage.* 

§ 76. Substantially the same doctrine is stated 
as a dictum in a recent case, where the Court 
says, "Transactions by which the property of a 
woman, while marriage is in contemplation, is 
put away in fraud of the settlement are clearly 
remediable in equity during the" marriage.* On 

1 Bowditch V. Jordan, 131 Mass. 321. 

" Viney v. Abbott, 109 Mass. 300 ; Taylor v. Buttrick, 165 
Mass. 547 ; Falk v. Turner, 101 Mass. 494. 

3 Bishop's Law of Married Women, IL, § 338. 
* Lombard v. Morse, 155 Mass. 136, 139. 
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the other hand, Chief Justice Chapman has said 
in a dictum in an earlier case,^ "As her husband 
had no right to the property, it is difficult to per- 
ceive how he is wronged by an act which she had 
the right to do. " 

§ 77. It is possible that under existing statutes 
which have so enlarged the property rights of 
women the old doctrine may be somewhat modi- 
fied. There is no doubt that after marriage a 
wife may apply to the Supreme Judicial Court to 
appoint a trustee to hold her separate property 
in trust for her, upon such trusts and to such uses 
as she may declare,^ nor that she herself may 
establish a trust and convey away her personal 
property, 2 or give it away.* Such a conveyance 
is valid against her husband, although he was not 
a party to it, knew nothing of it, and thereby was 
deprived of all interest in property which, prior ■ 
to marriage, she* had promised verbally should be 
his, and upon the strength of which he had been 
induced to marry her. ^ With such rights of con- 
veyance after marriage, it is not easy to see any 
good reason against allowing her to do the same 
thing before marriage. 

§ 78. If the object of the trust is merely to 

1 Palk V. Turner, 101 Mass. 494. 
" Pub. St., ch. 147, § 13. 

" Pacific National Bank v. Windram, 133 Mass. 175; Parrelly 
V. Ladd, 10 Allen, 127 ; Davis v. Ney, 125 Mass. 590. 
* Marshall v. Berry, 13 Allen, 43. 
6 White V. Bigelow, 154 Mass. 593. 
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protect her from the threats, importunities or in- 
fluence of her husband, a power of revocation in 
her favor upon his death, ^ or divorce, ^ sliould be 
inserted, as otherwise tlie trust may continue, 
against her wishes, and when there is no longer 
need for it. The rule in this Commonwealth is 
that a voluntary settlement which is completely 
executed, with no power of revocation reserved, 
cannot be revoked or set aside except upon proof 
of mental incapacity, mistake, fraud, or undue 
influence. The burden of proof is upon her to 
establish this, and the mere fact that at the time 
she did not think of a contingency which has 
happened since or did not understand the legal 
effect of the instrument, if she understood its 
contents, is not sufficient cause for setting it 
aside. ^ 

§ 79. A provision in the trust, whether the 
same is made by her in contemplation of* or 
during^ marriage, which undertakes to restrain 
the alienation of income by anticipation, and thus 
to prevent her creditors from reaching it, is in- 
valid as against public policy. She may protect 
herself against her husband's creditors, but not 
her own. It manifestly would be unfair to per- 

' Keyes v. Carleton, 141 Mass. 45. 

2 Thurston, petr. 154 Mass. 596 ; Babcock v. Smith, 22 Pick. 61. 

» Taylor v. Buttrick, 165 Mass. 547. 

* Jackson v. Von Zedlitz, 136 Mass. 342. 

6 Pacific National Bank v. Windram, 133 Mass. 175. 
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mit any person, man or woman, to convey his or 
her property to trustees, and then, while enjoying 
the income, contract debts, and defy the creditors 
to reach either principal or income. Such a pro- 
vision, however, would be valid if the trust were 
established by some one other than herself for her 
benefit. In such a case, the founder of the trust, 
being the absolute owner, may put such restric- 
tions upon it as he pleases. Creditors are not 
injured, for they have no right to rely upon some- 
body else's property for their pay. They may 
reach all the debtor's property not exempted by 
law, but cannot enlarge the gift of the founder of 
a trust and take more than he has given. ^ 

1 Broadway National Bank v. Adams, 133 Mass. 170; Perkins 
u. Hays, 3 Gray, 405. 
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CHAPTER III. 

MARRIAGE. 

§ 80. At common law, any agreement of mar- 
riage in words of the present tense, or, in case of 
cohabitation, words of the future, made between 
persons able to contract, is deemed a valid mar- 
riage for many purposes.^ 

§ 81. In Massachusetts, certain formalities are 
prescribed by statute.^ 

1. A notice of intention of marriage must be 
filed with the clerk or registrar of the city or 
town in which the contracting parties respectively 
dwell, or, if both are non-residents, in which the 
marriage is to be solemnized, or, if there is no 
such clerk or registrar, in an adjoining city or 
town. 

2. The clerk or registrar must issue a certifi- 
cate, which sometimes is known popularly as a 
license. 

^ Blackstone's Commentaries, I., p. 439; Bishop on Marriage 
and Divorce, I., §§ 227, 279 ; PoUock and Maitland's History of 
English Law, II., p. 366. 

2 Pub. St., ch. 145, §§ 16 et seg. 
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3. This certificate must be delivered to the 
person who is to solemnize the marriage, who is 
forbidden to perform the ceremony without it. 

§ 82. The ceremony is forbidden, without the 
consent of parent or guardian, where the offi- 
cial has reasonable ground to believe that the 
male is under twenty-one, and the female under 
eighteen.^ 

§ 83. The consummation of a marriage is not 
essential to its validity. ^ 

§ 84. No form of ceremony, and no particular 
words are necessary to constitute a marriage ; ^ 
but it is essential (except among Quakers) that it 
should take place in the presence of some one 
believed, by at least one of the parties, to be 
acting in an official capacity. The parties can- 
not take each other as husband and wife by their 
own contract, even in good faith; and such a 
ceremony, without any one officiating, except 
among Quakers, does not constitute a valid mar- 
riage.* No length of time and no public recogni- 
tion of each other as husband and wife can make 
the marriage valid. In one case the parties lived 
together for more than twenty years, the marriage 
was recorded in the family Bible, and they held 

' Pub. St., ch. 145, § 6. 

2 Franklin v. Franklin, 154 Mass. 515. 

3 Meyers v. Pope, 110 Mass. 314. 

* Commonwealtli v, Munson, 127 Mass. 459 ; Peck v. Peck, 155 
Mass. 479. 
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themselves out, and were treated and received by 
their friends and relatives, as husband and wife, 
but our Supreme Judicial Court declared them 
not to be.^ 

§ 85. A marriage among the people called 
Friends or Quakers may be solemnized according 
to the usual forms of their societies.^ 

§ 86. The only persons authorized to solemnize 
marriages in this Commonwealth are justices of 
the peace, ministers of the gospel, ordained accord- 
ing to the usage of their denominations, residing 
within the Commonwealth, and continuing to per- 
from the functions of their office,'* or any rabbi of 
the Israelitish faith duly licensed to act by a 
congregation of said faith, established in the 
Commonwealth,* who has filed with the clerk 
or registrar of the city or town where he resides, 
a certificate of its establishment, the date of his 
appointment, and term of his engagement. No 
person can officiate who is unable to read and 
write the English language.^ 

§ 87. The marriage should be celebrated in the 
city or town where one or both of the parties 
reside, or, if they are non-residents, where the 
person solemnizing it resides;'' but this is not 
essential to its validity.^ 

1 Norcross v. Norcross, 155 Mass. 425. 

2 Pub. St., ch. 145, § 23. » Id., ch. 145, § 22. 
* St. 1893, ch. 461. 5 St. 1896, ch. 306. 
6 Pub. St., ch. 145, § 22. 

' Commonwealth v. Caponi, 155 Mass. 534. 
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§ 88. Any magistrate, clergyman, or rabbi, 
authorized to celebrate a marriage, may perform 
the ceremony anywhere within the State. ^ 

§ 89. There are many statute provisions in 
regard to the statements to be made, and the 
mode in which the notice of intention of marriage 
shall be given and received, and those for cities^ 
differ essentially from those for towns. ^ It 
would serve no good purpose to give these pro- 
visions here in detail, as there is a yearly attempt 
to secure new legislation upon the subject, and 
what is law this year may not be next. In cities, 
especially in Boston, it has been found difficult to 
restrain foreigners from contracting very youth- 
ful marriages, and the authorities frequently have 
been imposed upon by false statements as to age, 
parentage, and other requirements. A law was 
passed in 1894* to meet this difficulty, which 
gives city clerks or registrars ampler powers, and 
makes them petty despots in matrimonial affairs. 
It goes so far as to authorize a city clerk or reg- 
istrar "to refuse to issue a certificate in case he 
has reasonable grounds to believe that any of the 
statements contained in the notice of intention 
are incorrect." 

§ 90. The same difficulty caused the enact- 

1 Pub. St., ch. 155, § 5 ; St. 1894, ch. 409, § 5. 

2 St. 1894, ch. 409. 

« Pub. St., ch. 145, §§ 16-20. 
* St. 1894, ch. 409. 
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ment in the same year of a law ^ forbidding a 
town or city clerk or registrar from receiving a 
notice of the intention of marriage of any male 
under eighteen, or female under sixteen, unless it 
is accompanied by an order from a judge of the 
Probate Court allowing the marriage. This order 
can be issued only to a minor residing in a city 
or town within the county wherein the judge 
holds court, with the consent of the father if 
alive, otherwise of the mother of the minor, or, if 
neither parent is alive and resident in the Com- 
monwealth, of a duly appointed legal guardian. 

§ 91. This law would seem to prohibit the 
marriage in this Commonwealth of a non-resident 
male under eighteen, or female under sixteen, 
even with the consent of parents. It is probable 
that the word " resides " is used in the statute in 
its ordinary legal sense of "inhabitancy," and 
not merely as equivaleiit to " commorant. " ^ Un- 
less, therefore, the minor has a legal residence 
within the Commonwealth, no judge would seem 
to have jurisdiction to issue the necessary order. 

§ 92. Suppose the entirely possible case of a 
young man of seventeen, a resident of New York, 
who, visiting Massachusetts, meets and seduces 
a young girl under sixteen. He is anxious to 
right the wrong, and his parents assent. No mar- 
riage can be performed here because no Judge of 

1 St. 1894, ch. 401. 

2 Lee V. Boston, 2 Gray, 484 ; Opinion of Justices, 5 Met. 587. 
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Probate can issue a permissive order to a resident 
of New York. No order from a New York judge 
would answer the statute requirement. If it is 
said that the parties might go to another State 
and get married there, ^ the answer would seem 
to be twofold ; first, it is a poor argument in favor 
of any law to show that it may be violated with 
impunity, and second, if the law is a good one, it 
may be copied in other States. If so, the girl, 
being a resident of Massachusetts, could not obtain 
leave of any court elsewhere, and thus she wQuld 
find herself publicly disgraced, and her child a 
bastard, although everybody interested might be 
anxious to prevent it. 

§ 93. It would seem to be equally objectionable 
as to residents. Assume the facts as above, 
except that both are residents of Massachusetts. 
It is for the interest of all parties that such a 
misfortune should be kept as secret as possible, 
and yet the young people are required to go before 
the Court, and publicly acknowledge their indis- 
cretion as a ground for obtaining leave to marry. 
This often of itself would serve the seducer as a 
bulwark against doing justice to his victim. 

§ 94. The only ground upon which the law can 
be defended is that already indicated, that among 
our population there are very many sons and 
daughters of sunny Italy or Spain, or other warm 
countries, who at home are accustomed to marry 
1 Commonwealth v. Graham, 157 Mass. 73. 
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young, and are anxious to do so here, and in no 
other way can they be prevented. In other words, 
the entire population of Massachusetts is subjected 
to a law aimed solely against foreigners. It did 
not seem to occur to the framers of this law that 
if these foreigners are so anxious to marry, and 
are forbidden, their sense of morality is not likely 
to deter them from living together illegally. 
Indeed, a judge of one of our Probate Courts 
told the writer that it not infrequently happened 
that the young couple deliberately cohabited, so 
that the plea might be urged that the marriage 
was necessary as the young woman was already 
with child. The law well may be entitled an 
act against marriage and in favor of fornication 
among minors. 

§ 95. This law is aimed against the ignorant 
foreigner ; but, strangely enough, it does not apply 
if the ignorance is sufficiently deep. The Public 
Statutes ^ provide that no marriage solemnized 
before a person professing to be a justice of the 
peace, minister, or rabbi, or solemnized in the 
society of Friends, according to the usages of 
the society, shall be void, nor the validity thereof 
in any way affected by want of jurisdiction or 
authority in such person or society, or by an 
omission or by informality in the manner of 
entering the intention of marriage if the marriage 
is in other respects lawful, and is consummated 

1 Pub. St., ch. 145, § 27 ; St. 1893, ch. 461, § 2. 
4 
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with a full belief on the part of either of the 
contracting parties that they have been lawfully 
joined in marriage. ^ As the penalty for perform- 
ing a marriage ceremony without a certificate is 
merely a fine not exceeding five hundred dollars 
for an official, or a year's imprisonment for a pre- 
tender," it probably would not be very difficult to 
find some one of easy conscience who, for a con- 
sideration, would unite the anxious couple. This 
ruse, however, is open only where there is igno- 
rance. It would be easy enough to keep the law 
from a young Italian ; it would not be so easy to 
keep it from an intelligent American. In this 
case, ignorance is indeed bliss, and wisdom folly. 

§ 96. Marriages solemnized in a foreign coun- 
try by a consul or diplomatic agent of the United 
States are valid in this Commonwealth.^ 

§ 97. A record should be kept by the person 
officiating of all marriages solemnized before him 
or in Quaker meeting, and of all facts required by 
law to be recorded, and a copy thereof sent for 
record to the clerk or registrar of the city or town 
in which the marriage was solemnized, and also 
to the clerk or registrar of the city or town in 
which each party to the marriage resided, and the 
clerk or registrar is required to keep a record 
thereof. Failure to comply with the statute does 

1 Parton v. Herrey, 1 Gray, 119, 120; Commonwealth v. Caponi, 
155 Mass. 534. '^ St. 1896, ch. 306. 

8 Pub. St., ch. 145, § 28 ; Loring «. Thorndike, 5 AUen, 257. 
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not affect the validity of the marriage, but merely 
subjects the offending person to a fine. ^ 

§ 98. If a marriage is solemnized in another 
State between parties living in this Common- 
wealth, and they return to dwell here, it is their 
duty, within seven days after their return, to file 
with the clerk or registrar of the city or town 
where either of them lived at the time a certifi- 
cate or declaration of their marriage.^ Failure 
to do so merely STi^bjeots them to a fine of ten 
dollars, if any one chooses to prosecute them, but 
in no way affects the validity of the marriage. 

§ 99. The record of a marriage made and kept, 
as prescribed by law, or a duly-certified copy 
thereof, is received in all coui'ts and places as 
presumptive evidence of such marriage,^ but it is 
not the only competent evidence.* Admissions 
by the party against whom process is instituted^ 
or evidence of general repute or of cohabitation 
as married persons, or any other circumstantial or 
presumptive evidence from which the fact may be 
inferred, are competent;^ but all these are open 

1 Fnb. St., ch. 145, § 24; St. 1887, ch. 202; St. 1892, ch. 300. 

2 Pub. St., ch. 145, § 21. 3 Id., ch. 145, §§ 29, 30. 
* Commonwealth v. Dill, 156 Mass. 226. 

5 Commonwealth u. Caponi, 155 Mass. 534; Commonwealth v. 
Hayden, 163 Mass. 453; Commonwealth k. Holt, 121 Mass. 61; 
Commonwealth v. Thompson, 99 Mass. 444. 

6 Pub. St., ch. 145, § 31 ; Commonwealth ./. Hurley, 14 Gray, 
411 ; Commonwealth v, Kenney, 120 Mass. 387 ; Commonwealth v. 
Johnson, 10 Allen, 196. 
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to explanation and will not prevail against posi- 
tive proof that there was no legal marriage. ^ 

§ 100. Whoever fraudulently and deceitfully 
entices or takes away an unmarried female under 
the age of sixteen years from her father's house, 
or wherever she may be, without the consent of the 
parent, guardian, or master, if any, under whose 
care and custody she is living, for the purpose of 
effecting a clandestine marriage of such female 
without such consent is liable to be punished by 
imprisonment in the State prison not exceeding 
one year, or by fine not exceeding one thousand 
dollars, or by both fine and imprisonment ;2 but 
in case of marriage, the parent cannot maintain 
a civil action for damages.^ 

§ 101. -Our legislature has provided that no man 
shall marry his mother, grandmother, daughter, 
grand-daughter, stepmother, sister, grandfather's 
wife, son's wife, grandson's wife, wife's mother, 
wife's grandmother, wife's daughter, wife's grand- 
daughter, brother's daughter, sister's daughter, 
father's sister, or mother's sister.* 

§ 102. No woman shall marry her father, 
grandfather, son, grandson, stepfather, brother, 
grandmother's husband, daughter's husband, 

1 Norcross v. Norcross, 155 Mass. 425 ; Commonwealth e. 
Waterman, 122 Mass. 43, 59. 

2 Pub. St., ch. 207, § 1. 

° Hervey v. Moseley, 7 Gray, 479. 
4 Pub. St., ch. 145, § 1. 
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grand-daughter's husband, husband's father, hus- 
band's grandfather, husband's son, husband's 
grandson, brother's son, sister's son, father's 
brother, or mother's brother. ^ 

§ 103. Where the relationship is founded on 
marriage, the prohibition continues, notwithstand- 
ing the dissolution by death or divorce of the 
marriage on which such relationship is founded, 
unless the divorce is for a cause which shows 
such marriage to have been originally unlawful or 
void.^ Marriages between relations other than 
those above prohibited, as with a sister-in-law,^ 
are valid. 

§ 104. All marriages contracted while either 
party has a former wife or husband living are 
void,* unless there is a valid divorce, in which 
case the innocent party may marry at once, but 
the guilty party must wait two years from the time 
of the entry of the final decree of divorce.^ 

§ 105. A mistaken belief in the death of a hus- 
band or wife does not justify remarriage. Thus, 
a woman, whose husband had started on a whal- 
ing voyage and remained absent more than seven 
years, contracted a second man-iage in good faith 

1 Pub. St., ch. 145, § 2. 

■' Id., ch. 145, § 3. 

' Greenwood v. Curtis, 6 Mass. 358, 379. 

* Pub. St., ch. 145, § 4 ; Raudlett v. Rice, 141 Mass. 385. 

* Pub. St., ch. 146, § 22 ; Googins v. Googins, 152 Ma.<!S. 533. 
This restriction applies only to divorces granted in this Common- 
wealth. Bullock V. Bullock, 122 Mass. 3. See also post, § 318. 
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and with the full belief that he was dead. He 
ill fact was living, and the Court held that the 
second marriage was void.^ A bona-fide belief 
in the death will not afford a defence even to a 
criminal prosecution for polygamy.^ 

§ 106. The hardship of this law has been soft- 
ened somewhat by recent statutes,^ which provide 
that where a marriage contract has been entered 
into with due legal ceremony, a former husband 
or wife of one of the parties being then alive, and 
.the former marriage still in force, the subsequent 
marriage being entered into by at least one of 
the parties in good faith, in the full belief that 
the former husband or wife was dead, or that such 
former marriage had been annulled by divorce, or 
without knowledge of such former marriage, and 
the parties thereafter live together as husband 
and wife, if after the impediment to such subse- 
quent marriage is removed by death or a proper 
decree of divorce, the parties to the subsequent 
marriage continue living together as husband and 
wife in good faith, on the part of at least one, 
they shall be deemed to have been legally married 
from and after the removal of such impediment, 
and their issue shall be deemed to be the legiti- 
mate issue of both parents. 

1 Glass V. Glass, 114 Mass. 563. 

2 Commonwealth v. Hayden, 163 Mass. 453 ; Commonwealtli v. 
Mash, 7 Met. 472. 

s St. 1895, ch. 427; St. 1896, ch. 499. 
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§ 107. These acts are probably constitutional, 
as being general acts applying to all cases, and are 
not open to the objection made by the Court to 
a special act of the legislature undertaking to 
declare two persons "to be husband and wife 
to all legal intents -and purposes." This, the 
Court held, was beyond legislative power, and the 
act was pronounced unconstitutional.* 

§ 108. No insane person or idiot is capable of 
contracting a marriage here,^ but the validity of 
the marriage cannot be questioned in the trial 
of a collateral issue, but only in a process insti- 
tuted to test such validity in the lifetime of both 
parties.^ 

§ 109. Prior insanity is not sufficient. If the 
person has recovered and is sane at the time of 
the marriage, he is entirely competent to make 
the marriage contract, and a subsequent relapse 
will not render the marriage void, even though 
the fact of prior insanity was intentionally 
concealed.* 

§ 110. Every marriage solemnized within the 
Commonwealth, which is prohibited on account 
of consanguinity or affinity between the parties, 
or on account of either having a former wife or 
husband living, or when either party was insane 

' White V. White, 105 Mass. 325. 

2 Pub. St., ch. 145, § 5. 

8 Id., ch. 145, § 9; Goshen v. Richmond, 4 Allen, 458. 

* Cummington v. Belchertown, 149 Mass. 223, 228. 
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or an idiot, is void by statute without a decree of 
divorce or other legal process,^ except as modi- 
fied by the statutes above referred to.^ So, every 
marriage solemnized when either party was under 
the age of consent is void, if the parties separ- 
ate during such nonage, a»d do not afterwards 
cohabit. 3 

§ 111. Formerly, where parties went from this 
State into another, with intent to evade our laws, 
and there married, it was held that the validity 
of the marriage must be recognized here.* This 
is partially true to-day. The general rule of law, 
here as elsewhere, is that the validity of a mar- 
riage depends upon its validity where contracted. 
If valid there it is valid here, although the parties 
in making it intend to evade our laws, unless 
such a marriage is prohibited expressly by our 
statutes, as against the policy of our laws, or 
unless it is one deemed contrary to the law of 
nature as generally recognized in Christian 
countries.^ 

§ 112. Our legislature has provided that where 
persons resident here, in order to evade our laws 
prohibiting marriages between relations, polyga- 

i Pub. St., ch. 145, § 7. 

2 St. 1895, ch. 427 ; St. 1896, ch. 499. 

8 Pub. St., ch. 145, § 8. 

* Medway v. Needham, 16 Mass. 157 ; Putnam v. Putnam, 8 
Pick. 433 ; West Cambridge v. Lexington, 1 Pick. 506 ; Common- 
wealth V. Hunt, 4 Cush. 49. 

5 Ross V. Ross, 129 Mass. 243, 247. 
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mous marriages, or marriages with an insane per- 
son or idiot, go into another State or country 
with an intention of returning to reside here, and 
after having their marriage solemnized there, 
return and reside here, the marriage is void 
here.^ 

§ 113. If the marriage is not within the pro- 
hibition of the statute, it is valid here, if valid 
where contracted. Thus, if a young couple go into 
another State, to avoid our laws requiring the par- 
ents' consent, and there are married without such 
consent, the marriage if valid there is valid here.^ 

§ 114. If the guilty party against whom a 
decree of divorce is entered, and who by our law 
is prohibited from again marrying within two 
years, ^ goes into another State, and there, within 
the two years, marries a citizen of that State, the 
marriage, being valid there, is valid here, at least 
if the other party had no knowledge of the previous 
marriage and divorce and there was no intent to 
evade our laws.* 

§ 115. If a valid marriage is contracted with- 
out the State between citizens of another State, 
it is valid here even though the parties may be 
related more nearly than would be permitted 
here. Thus, a foreigner married his aunt, the 

1 Pub. St., ch. 145, § 10. 

" Commonwealth v. Graham, 157 Mass. 73. 

8 Pnb. St., ch. 146, § 22. 

^ Commonwealth v. Lane, 113 Mass. 458. 
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laws of his own country permitting, and the 
marriage was declared valid here, although if 
contracted here it would be void.^ 

§ 116. On the other hand, if the foreign mar- 
riage is void by the laws of the State where con- 
tracted, it is void here. Thus, a New Hampshire 
man married, in New Hampshire, his aunt's 
daughter, which marriage the New Hampshire 
statute pronounces incestuous and void. Our 
Supreme Judicial Court declared it to be null and 
void here, although, if contracted here, it would 
have been valid.^ 

§ 117. A marriage contracted in another State, 
void because following a divorce illegally granted, 
may be attacked here in collateral proceedings.^ 

§ 118. When the validity of a marriage is 
doubted, either party may file a libel for annul- 
ling it, or if it is denied by one the other may file 
a libel for affirming it in the same manner as a 
libel for divorce may be filed,* and, upon proof 
thereof, it shall be declared void or affirmed by 
decree. A decree of nullity may be made, notwith- 
standing the marriage was solemnized out of the 
Commonwealth, if the libellant had his domicil 
in the Commonwealth both when the marriage 

1 Sutton V. Warren, 10 Met. 451. 

2 Blaisdell o. Bickum, 139 Mass. 250. 
^ Adams v. Adams, 154 Mass. 290. 

* See post, ch. ix. Tor a case pointing out the difference between 
a decree of nullity and a divorce, see Henneger w. Lomas, 32 L. E. A. 
848. 
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was solemnized and when the libel was filed, ^ or 
has resided here for five years next preceding the 
filing of the libel, unless it appears that he came 
here for the purpose of obtaining the decree.^ A 
decree affirming a marriage is conclusive upon all 
persons concerned. 

§ 119. Such a petition cannot be brought after 
the death of either of the parties.^ 

§ 120. The issue of a marriage declared void 
on account of consanguinity or affinity between 
the parties is deemed to be illegitimate,* but the 
issue of a marriage declared void on account of 
the nonage, insanity, or idiocy of either party is 
deemed to be the legitimate issue of the parent 
who was capable of contracting the marriage. ^ 

§ 121. When a marriage is declared void on 
account of a prior marriage of either party, and 
it appears that the second marriage was con- 
tracted in good faith and with the full belief of 
the parties that the former husband or wife was 
dead, that fact should be stated in the decree, and 
the issue of the second marriage, born or begotten 
before the commencement of the suit is deemed to 
be the legitimate issue of the parent capable of 
contracting the marriage.^ 

§ 122. Marriages induced by fraud may be 

^ Pub. St., ch. 145, § 11. 2 St. 1886, ch. 36. 

8 Eawson v. Rawson, 156 Mass. 578. 

« Pub. St., ch. 145, § 12. 5 Pub. St., ch. 145, § 13. 

6 Pub. St., ch. 145, § 14; Glass v. Glass, 114 Mass. 563. 
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declared void on petition, but the fullest proof of 
fraud has always been required.^ It is not every 
error or mistake into which a person may fall 
concerning the character or qualities of a wife or 
husband, although occasioned by disingenuous or 
even false statements or practices that will afford 
sufficient reason for annulling an executed con- 
tract of marriage. In the absence of force or 
duress, and where there is no mistake as to the 
identity of the person, any error or misapprehen- 
sion as to personal traits or attributes, or con- 
cerning the position or circumstances in life of a 
party is deemed wholly immaterial. No miscon- 
ception as to character, fortune, health, or temper, 
however brought about, is sufficient. Chastity 
stands on the same ground as other personal 
qualities. There is nothing in the contract of 
mai'riage which implies that a man or woman 
shall have been previously pure and undefiled, or 
which renders unchastity prior to the marriage 
an impediment to its validity. It would lead to 
disastrous consequences if a man who had once 
fallen from virtue could not restore himself to the 
rights and privileges of his sex, and enter into 
matrimony without incurring the risk of being 
put away by his wife on discovery of his previous 
immorality ; and the same is true of a woman. Such 
a doctrine would be inconsistent with reason, and 
a wise and sound policy. ^ 

1 Foss V. Foss, 12 Allen, 26. 

2 Keynolds v. Reynolds, 3 Allen, 605. 
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§ 123. But, if a woman at the time of the 
marriage is pregnant by another man, and her 
husband supposes her to be chaste, this would 
warrant a decree of nullity.^ It would be other- 
wise if he had himself had intercourse with her 
prior to the marriage, for then he would have no 
legal right to complain.^ 

§ 124. The Superior Court is the proper tribu- 
nal before which all causes as to the nullity or 
validity of a marriage should be brought.^ 

§ 125. Marriage emancipates a female minor 
from the control of her parents,* and deprives 
her guardian of all right to her custody and 
education,^ and it is probable that the same law 
applies to a male minor. ^ 

§ 126. Whoever wilfully sends to the publisher 
of a newspaper for the purpose of publication a 
false notice of a birth, marriage, or death, is 
liable to a fine not exceeding one hundred 
dollars.'' 

1 Donovan v. Donovan, 9 Allen, 140. 

2 Crehore v. Crehore, 97 Mass. 330. 
8 St. 1887, ch. 332. 

" Hervey v. Moseley, 7 Gray, 479. 

6 Pub. St., ch. 139, § 41 ; Bartlett v. Cowles, 15 Gray, 445. 

6 Commonwealth v. Graham, 157 Mass, 73, 76. 

' Pub. St., ch. 207, § 68. 
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CHAPTER IV. 

THE RIGHT OF A MARRIED WOMAN TO HER PERSON. 

§ 127. It is a general rule that where a crimi- 
nal act is done by a wife in the presence of her 
husband, or in proximity to him, a presumption 
against him ^ and in her favor is raised that she 
is acting under his coercion ; ^ and he has been 
punished for her act whether committed in his 
house ^ or hers,* or in one owned by them jointly.* 
Accordingly, he may use reasonable force to pre- 
vent her from committing a crime, ^ as otherwise 
he vicariously may become liable criminally for 
her act.'' 

§ 128. The presumption is not conclusive, and 
may be rebutted. To raise it, the husband's 

1 Commonwealth v. Hill, 145 Mass. 305, 307. 

2 Commonwealth v. Burk, 1 1 Gray, 437 ; Commonwealth v. 
Eagan, 103 Mass. 71. 

8 Commonwealth v. Coughlin, 14 Gray, 389 ; Commonwealth v. 
Barry, 115 Mass. 146. 

* Commonwealth v. Carroll, 124 Mass. 30. 

^ Commonwealth v. Kennedy, 119 Mass. 211. 

' Commonwealth v. Wood, 97 Mass. 225, 229. 

' Commonwealth v. Pratt, 126 Mass. 462; Commonwealth v. 
Gannon, 97 Mass. 547 ; Commonwealth v. Funai, 146 Mass. 570 ; 
Commonwealth v. Lafayette, 148 Mass. 130. 
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presence need not be at the very spot, nor in the 
same room ; ^ it is sufficient if he is near enough 
for her to be under his immediate control or 
influence.^ It is of theoretical rather than prac- 
tical value to her, as in each case the question is 
one of fact for the jury, whether she really acted 
under his coercion or of her own free will,^ and 
if she is guilty she rarely escapes. 

§ 129. If the husband is absent there is no 
such presumption, even if she acts by his order or 
procurement.* His indictment and conviction are 
no bar to hers for a similar offence ; ^ both may 
be indicted and convicted jointly or severally for 
the same offence,^ and she may be indicted and 
convicted for her own acts "^ or for his as her 
agent ^ in his dwelling.^ If in the trial of her 
husband for a criminal act she commits perjury 
in an effort to save him, she is subject to pun- 

1 Commonwealtli v. Flaherty, 140 Mass. 454. 

2 Commonwealth v. Munsey, 112 Mass. 287. , 

8 Commonwealth v. Daley, 148 Mass. 11; Commonwealth v. 
Gormley, 133 Mass. 580. 

* Commonwealth u. Butler, 1 Allen, 4 ; Commonwealth v. 
Whalen, 16 Gray, 25; Commonwealth v. Feeney, 13 Allen, 560. 

5 Commonwealth v. Heffron, 102 Mass. 148; Commonwealth v. 
Welch, 97 Mass. 593. 

6 Commonwealth v. Tryon, 99 Mass. 442 ; Commonwealth v. 
Cheney, 114 Mass. 281. 

' Commonwealth v. Lewis, 1 Met. 151 ; Commonwealth v. 
Murphy, 2 Gray, 510; Commonwealth v. Hopkins, 133 Mass. 381. 

9 Commonwealth v. Hayes, 145 Mass. 289. 

' Commonwealth v. Roherts, 132 Mass. 267. 
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ishment, though summoned as a witness by 
him.^ 

§ 130. There is a singular statute provision 
subjecting a married woman to severe punishment 
by fine and imprisonment for wilfully and ma- 
liciously burning, destroying, or injuring certain 
kinds of property belonging to her husband,^ 
with no corresponding provision protecting her 
property against him, although there would seem 
to be as much reason for the one as the other. ^ 
li would be interesting to trace this law to its 
origin, and to know what circumstances caused its 
enactment.* 

§ 131. Except as above set forth, the rule may 
be stated quite broadly that, so far as her hus- 
band is concerned, a married woman has practi- 
cally absolute and complete control of her person. 
By modern law and usage his right to control her 
conduct has largely, if not wholly, disappeared. * 
He is no longer in any sense her master.® 

§ 132. Her legal domicil or home is the same 
as his, and follows him from place to place.'' 
She has no legal voice in the selection thereof, 
and no absolute right to occupy a house belonging 

1 Commonwealth v. Moore, 162 Mass. 441. 

2 Pub. St., ch. 203, § 6. 

s Wharton's Criminal Law, I., § 838. 
* Gen St., ch. 161, § 6; Rev. St. 126, § 7. 
' Eobbins v. Bobbins, 140 Mass. 528, 531. 
^ Bigaouette v. Paulet, 134 Mass. 123, 124. 
' Post, § 368. 
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to him. If he leases their home to a third person 
that third person may turn her out of doors. ^ He, 
on the other hand, cannot compel her to live with 
him. Practically, she may come and go when and 
where she pleases. In the view of the law she is 
a distinct and independent person from her hus- 
band, not only in respect to her right to own prop- 
erty, but also in respect to her right to use her 
time for the purpose of earning money on her sole 
and separate account. This may interfere with 
his right to and enjoyment of her society and 
services; but this is a consequence which the 
legislature must be deemed to have foreseen and 
intended.^ Should she grow tired of his com- 
pany, she may refuse to occupy the same room 
with him, and treat him as did one recalcitrant 
and irate matron, who openly announced that her 
liege lord was " nothing but a boarder. " ^ Should 
she desire to leave his house, she may do so from 
the mere whim, without assigning any reason 
therefor. Hunger and cold may drive her back, 
but the Court will not. As is said in a recent 
decision:* "For a married woman to leave her 
husband without cause is not a great crime. It 
is legal if with his consent, and if against his 
will it is only illegal in the sense that if she keeps 

1 Goodnow V. Shattuck, 136 Mass. 223. 

2 Harmon v. Old Colony R. R. Co., 165 Mass. 100, 104. 
8 Southwick V. Soathwick, 97 Mass. 327. 

* Tasker v. Stanley, 153 Mass. 148, 150. 
5 
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away from him for three years he may get a 
divorce." 

§ 133. Tf she has left him for justifiable cause 
and he undertakes to interfere with her, she may, 
as we shall hereafter see,^ apply to the Probate 
Court, which will prohibit him from, imposing 
any restraint upon her personal liberty ; and for 
unreasonable and improper checks upon her lib- 
erty, she may have relief on habeas corpus.^ 

§ 134. In the Body of Liberties of 1641, Liberty 
80, it is declared: "Everie marryed woeman shall 
be free from bodilie correction or stripes by her 
husband, unlesse it be in his owne defence upon 
her assalt. If there be any just cause of correc- 
tion, complaint shall be made to Authoritie assem- 
bled in some Court from which onely she shall 
receive it. " * 

§ 135. This is the law to-day. A husband has 
no right to beat or strike his wife, even with the 
open hand, our Supreme Judicial Court having 
wisely decided that this is not a right conferred 
on a husband by the marriage, even if the wife be 
drunk or insolent.* If, notwithstanding, he per- 
sists in doing it, the Court not only may punish 
him by fine or imprisonment, or both, but may 

1 Post, § 175. 

2 Schouler's Husband and Wife, § 72. 

' Colonial Laws of Massachusetts, edited by William H. Whit- 
more, p. 51. 

* Commonwealth v. McAfee, 108 Mass. 458. 
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order him to recognize with sureties to keep the 
peace for any term not exceeding two years. ^ 
At the expiration of that period, if his disposition 
has not changed, the Court probably would require 
him to recognize anew. 

§ 136. Under the common law, if an injury 
was done by a third person to a married woman, 
her husband might settle with the wrong-doer, 
and collecting the damages, put them in his own 
pocket. His release for any species of injury to 
his wife was binding upon her.^ 

§ 137. Now, the husband may have an action 
on his own account for any wrong done him, as in 
case of injury to her, for medical attendance, or 
any other expense to which he may be put, or, in 
case of seduction, for the loss of what the law 
calls the consortium with his wife, of comfort 
in her society in that respect in which his right 
is peculiar and exclusive.^ In case of a suit for 
the alienation of her affections, his own mis- 
conduct toward her, or any unhappy relations 
existing between them do not justify or palliate 
the defendant's conduct, but merely affect the 
question of damages.* 

§ 138. For injuries to herself or her property, 

1 Pub. St., ch. 215, § 9. 

2 Southworth v. Packard, 7 Mass. 95. 
" Bigaouette v. Paulet, 134 Mass. 123. 

* Hadley v. Heywood, 121 Mass. 236 ; Palmer v. Crook, 7 Gray, 
418. 
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the wife alone may now sue, and the husband no 
longer has any control over the case, or the 
damages. If, for example, she is injured in a 
railway accident, she is entitled to recover for 
her own use damages for the pain she has suffered, 
both physically and mentally, and for her earn- 
ings and any impairment of her ability to labor ;i 
also, if claim is made, for loss of time, and if she 
has personally paid or become bound therefor, for 
expenses of sickness ; but the facts that her hus- 
band was killed in the same accident, and that 
she has dependent children, are not admissible in 
evidence to increase the damages. ^ 

§ 139. A married woman, in turn, is liable in 
damages for any tort,^ that is a wrong, which she 
herself may commit, against the person or prop- 
erty of any one other than her husband, as for 
slander,^ conversion,^ or trespass,^ and her hus- 
band no longer can be sued therefor, unless he 
aided, abetted, advised or otherwise encouraged 
the act.'^ 

^ Jordan v. Middlesex R. R. Co., 138 Mass. 425 ; Harmon v. 
Old Colony R. R. Co., 165 Mass. 100. Por the law as to damages 
in case of miscarriage, see note to Tunnicliff e v. Bay Cities Consoli- 
dated R. R. Co., 32 L. R. A. U2. 

2 Shaw V. Boston & Worcester R. R. Co., 8 Gray, 45. 

» St. 1871, ch. 312; Pub. St. ch. 147, § 7. 

« Buckley v. O'Niel, 113 Mass. 193; McCarty v. De Best, 120 
Mass. 89. 

^ Heckle v. Lurvey, 101 Mass. 344. 

8 Handy v. Foley, 121 Mass. 259. 

' Austin V. Cox, 118 Mass. 58. The effect of the decision in 
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§ 140. Matrimonially, it is pleasanter to be 
sued than to sue: not so legally. A suit may 
mean judgment, execution, a levy upon property, 
and even arrest. No woman can be arrested until 
judgment is obtained against her except for a tort 
other than libel and slander, ^ but upon execution 
in contract or tort where the judgment is for 
twenty dollars or more, exclusive of costs, she may 
be summoned, after demand for payment by the 
proper officer, before the court of insolvency of 
the county wherein the judgment was obtained and 
examined under oath as to her property. If she 
fails to appear, a capias may issue, or if, appear- 
ing, she disobeys an order of the Court or other- 
wise violates the statutory provisions, she may be 
imprisoned for contempt. If she is discharged and 
the judgment remains unsatisfied, the process may 
be repeated every three years. ^ 

§ 141. The writ of ne exeat is not granted 
against her.^ 

§ 142. After notice to the husband, a guardian 
may be appointed of a married woman who has 
property, if she is a minor, insane, or a spend- 
thrift, in the same manner, and with the same 
powers and duties as if she were not married, but 

Hill V. Duncan, 110 Mass. 238, has been overcome by lapse of time 
under the Statute of Limitations. Pub. St., ch. 197. 

1 Pub. St., ch. 162, § 3. 

2 Pub. St., ch. 162, §§ 6-15. 

° Moore v. Valda, 151 Mass. 363. 
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the guardian does not have the care, custody, or 
education of the ward, unless the husband is 
insane, or has abandoned her by absenting him- 
self from the Commonwealth, and making no 
sufficient provision for her.^ A married woman 
may be adopted, but not by any one younger than 
herself, nor by her husband, brother, sister, 
nephew or niece, and only with the written con- 
sent of her husband, unless he is subject to certain 
statutory disabilities.^ 

1 Pub. St., ch. 139, §§ 13 and 14. 

2 Pub. St., ch. 148. 
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CHAPTER V. 

THE RIGHT OF A MARRIED WOMAN TO HEE CHILDEEN, 

§ 143. The law touching the care and custody 
of a minor child seems at first blush to be some- 
what unfair to the mother. The father, if living, 
and a fit person, is entitled to the custody and 
education of the child, ^ and only in case of the 
father's misconduct ^ or death ^ is the mother 
entitled thereto. 

§ 144. In theory there certainly is no question 
but that the rights of the parents in their children 
at all times and in all respects should be equal. 
Such is the law in several of our States, and it 
does not seem as yet to have given rise to any 
trouble in its practical operation; but the selec- 
tion of the father is not necessarily an arbitrary 
one. It had its foundation in the patria potestas ^ 
of the ancient law; but the more modern reason 
may be said to be the father's legal obligation to 

1 Pub. St., ch. 139, § 4. 
^ Dumain v. Gwynne, 10 Allen, 270. 
' Horgan v. Pacific Mills, 158 Ma.ss. 402. 

* Maine's Ancient Law, ch. v., p. 130 et seq. ; .Holmes's Common 
Law, p. 343. 
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pay the bills. It is no doubt true that the wife, 
by her work at home, earns the money just as 
really as does the husband by his work at the 
office or the shop; and it not infrequently hap- 
pens that a wealthy wife pays all the bills. So, 
too, there are statutes under which a woman 
may be punished criminally if she abandons her 
infant under two years of age, or if, having made 
a contract or provision for its board and mainte- 
nance, she absconds or otherwise violates the 
statute provisions,^ and the Probate Court upon 
the application of a guardian entitled to the cus- 
tody of her child, may order and require her to 
contribute to its support and maintenance in such 
sums and at such times as, having regard to all 
the circumstances of the case, may seem just and 
reasonable, and from time to time may revise or 
alter such order or make such new order or decree 
as the circumstances of the parents or the benefit 
of the minor may require.^ As a matter of strict 
common law, however, the husband alone was 
bound to the support of his wife and children,* 
while the wife, no matter how rich or prosperous 
she might be, was under no legal obligation to 
contribute even a penny for the purpose. 

§ 145. The Court, quoting from an English 

1 St. 1882, ch. 270, § 1 ; St. 1889, ch. 309. 

2 St. 1891, ch. 358. 

8 See also St. 1882, ch. 270, § 4; St. 1884, ch. 210; St. 1885, 
ch. 176; St. 1893, ch. 262; St. 1894, ch. 203. 
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decision, saysi^ "The children may want even 
the necessaries of life ; they may want the means 
of proper education; the law does not throw on 
the mother the duty, the legal obligation of main- 
taining, educating, or providing for them. " This 
is true though the father is in an almshouse, or is 
insane and personally unable to care for them.^ 
Even the pauper laws, which require the kindred 
of paupers to contribute to their support, and 
expressly name the line and degree of "mother 
and grandmother, " ^ have been construed by the 
Courts not to apply to married mothers and 
grandmothers. * 

§ 146. It further should be borne in mind that 
where the custody is taken from the father, his 
obligation (except under a decree of Court) ceases, 
and if the mother is unable to care for the child it 
may seriously suffer.^ 

§ 147. The statute expressly puts the father's 
rights upon the condition that he is a fit person. 
If it is established that he is unfit, and the mother 
assents, or is found herself to be unfit, the Court 
may give the custody of the child to its guar- 
dian ; ^ or where the child is an habitual truant, 

1 Gleasou v. Boston, \H Mass. 25, 27. 

2 Shaw V. Thompson, 16 Pick. 198. 
8 Pub. St., ch. 84, § 6. 

* Gleason v. Boston, 144 Mass. 25, 28. 

5 Brow V. Brightman, 136 Mass. 187; Baldwin u. Foster, 138 
Mass. 449. 

6 Pub. St., ch. 139, § 4 ; ch. 48, § 22. 
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or is growing up without educatiou or salutary 
control, and is exposed to leading an idle and 
dissolute life, or is dependent upon public charity, 
the Court may commit him to the custody of 
some appropriate State or municipal authority^ 
which, in turn, may place him in a suitable pub- 
lic or charitable institution or in some respectable 
family. 1 

§ 148. If, in such a case, there once has been 
a hearing upon the merits, at which the parents 
have had an opportunity to appear, their rights 
practically are gone, the question of whether the 
object of the commitment has been accomplished 
being left largely to the discretion of the board 
or officers to whose custody the child has been 
committed.^ 

§ 149. The parents, under some circumstances, 
may contract for the surrender of a child to a 
charitable institution or person, agreeing not to 
seek to reclaim it, and if the contract is made 
freely and fairly, and is a suitable one under all 
the circumstances, it is valid, and they cannot 
reclaim the child subsequently. The Court has, 
and exercises, the right to inquire fully into the 
question of the whereabouts of the child, whether 
it is being treated kindly and affectionately, how 

1 St. 1894, ch. 498 ; St. 1882, ch. 181 ; St. 1883, ch. 232; St. 
1886, ch. 330; St. 1888, ch. 248 ; St. 1893, ch. 217 and ch. 252. 

2 Wares, Pet'r, 161 Mass. 70. The ease of Farnhatn i". Pierce, 
141 Mass. 203, was decided under St. 1882, ch. 181. 
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it is being educated, and all matters concerning 
it, but the parents have no absolute legal right 
either to see the child or to know where it is. 
The question involved is not the rights of parents, 
but the welfare of the child. ^ 

§ 150. In all cases, the Probate Court may 
require any board, corporation or body of persons 
who has charge of a minor child to give informa- 
tion to and permit the visits of its parents, guar- 
dian, or next of kin, if in its opinion the welfare 
of the child and the public interests will not be 
injured thereby.^ 

§ 161. In all controversies between the parents, 
which actually reach the Court, whether in the 
nature of divorce proceedings within ^ or with- 
out* the State, or for nullity,^ or separate main- 
tenance,® or in any case of actual separation,^ 
the rights of the parents, in the absence of mis- 
conduct, are held to be equal, and the happiness 
and welfare of the child is to determine its cus- 
tody or possession.^ The Court has full power 
to make such modification of a decree from time 

1 Pub. St., ch. 48, § 23 ; Dumain v. Gwynne, 10 AUen, 270 ; 
Curtis V. Curtis, 5 Gray, 535. 

2 St. 1896, ch. 288. 

s Pub. St., ch. 146, §§ 17, 29. 

^ Pub. St., ch. 146, § 30. The Supreme Judicial Court, and not 
the Superior Court, has jurisdiction under this section. Young v. 
Mclntire, 156 Mass. 27. 

5 Pub. St., ch. 145, § 15. « Pub. St., ch. 147, § 33. 

' Pub. St., ch. 147, § 36. ' Pub. St., ch. 146, § 32. 
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to time, or may make a new decree, as the circum- 
stances of the parents and the benefit of the child 
may require.^ 

§ 152. As a general rule, whenever Courts are 
called upon to act in such matters, they lean 
towards the mother, unless the welfare of the 
child is clearly the other way. Thus, in one 
case, where a decree of divorce was granted 
against a woman, on the ground of her adultery, 
the husband asked the Court to rule that she 
ought not to have the custody of their two sons, 
aged five and six. The Court declined, and gave 
her the custody of the children. The Supreme 
Judicial Court upheld the decree, saying, "We 
know of no absolute rule of law that the father is 
entitled to the custody of the children whert he 
obtains a divorce from the bonds of matrimony on 
the ground of bigamy and adultery committed by 
the wife. " ^ Undoubtedly, there may be instances 
of flagrant injustice cited, where the decree of the 
Court has been wrongfully against the mother; 
but that arises from the inherent infirmity of all 
legal procedure. Most of them will be found to 
have been entered under former laws, and not by 
the enlightened judges of to-day. A crusty, irri- 
table, or incompetent judge works havoc in all 
lines of litigation. 

§ 153. Where the Court has jurisdiction over 

^ Oliver v. Oliver, 151 Mass. 349. 
2 Haskell v. Haskell, 152 Mass. 16. 
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the custody and maintenance of the infant chil- 
dren of divorced persons, and the children are 
natives here, or have resided here five years, they 
shall not be removed out of the jurisdiction of 
the Commonwealth without their consent, if of 
suitable age to signify such consent, or if under 
that age, without the consent of both parents, 
unless the Court upon cause shown otherwise 
orders; and the Court, upon application of any 
person in behalf of the children, may require 
such security and issue such writs and processes 
as it deems proper for the purpose.^ 

§ 151. Efforts sometimes are made by either 
parent to obtain forcible possession of a child 
without the aid of the Courts. This is by no 
means a safe thing to do, the proper remedy being 
an application for a writ of habeas corpus.^ 

§ 155. In one case, a father, acting under the 
advice of an attorney, forcibly took his invalid 
daughter, aged sixteen, from the house where she 
was living, to rooms which he had provided for 
her in another house. He and his assistants were 
indicted criminally, and found guilty of assault 
and battery.^ In another, a mother, separated 
from her husband, employed certain persons to 
forcibly seize her nine-year-old child while it was 
attending school, and take it to her out of the 

1 Pub. St., ch. 146, §31. 

^ Commonwealth v. Briggs, 16 Pick. 203. 

" Commonwealth v. Coffey, 121 Mass. 66. 
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Commonwealth. They did so, and subsequently 
were found guilty of assault, the fact that the 
child wanted to go to its mother not being a 
defence ;i and the father was allowed, in a civil 
action against the abductors, to recover damages, 
including reasonable and proper expenditures in- 
curred by him in the attempt to regain possession 
of the child.2 In such an action, the father is 
entitled to damages also for the injury done to 
his feelings.^ 

§ 156. When the mother of a child under the 
age of eighteen months is imprisoned, and is 
capable and desirous of taking care of the child, 
the keeper of the place where she is imprisoned 
is obliged, upon the order of the Court or mag- 
istrate committing her, or any overseer of the 
poor, to receive the child, and place it under its 
mother's care and custody.* 

§ 157. No decree of adoption of her child can 
be granted without the mother's consent, if she 
is living, unless its custody, upon separation or 
divorce, has been awarded to the father; or 
unless she is adjudged hopelessly insane, or is 
imprisoned in the State prison, or a house of cor- 
rection in this Commonwealth under sentence for 
a term of which more than three years remain 

1 Commonwealth v. Nickerson, 5 Allen, 518. 

2 Rice V. Nickerson, 9 Allen, 478. 
' Stowe V. Hey wood, 7 AUen, 118. 
* Pub. St., ch. 220, § 34. 
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unexpired; or for two years has wilfully deserted 
and neglected to provide proper care and mainte- 
nance, or suffered the child to be supported by a 
charitable institution incorporated by law, or as 
a pauper by a city or town or by the Common- 
wealth ; or has been convicted of being a common 
drunkard or nightwalker, or a lewd wanton and 
lascivious person, and neglects to provide proper 
care and maintenance for the child. ^ If she does 
not give her consent in writing, notice of the 
petition is to be served upon her, and if she 
fails to appear in Court to object, her consent is 
assumed.^ The same is true as to the father. 

§ 158. A married woman, under certain circum- 
stances, may adopt as her child any one younger 
than herself, except her husband, brother, sister, 
uncle, or aunt, but only with her husband's con- 
sent, if he is competent to give it. Her husband 
has a similar right.^ 

§ 159. A child under the age of fourteen may 
be bound as an apprentice or servant until that 
age by the father, or, in case of his death or incom- 
petency, by the mother ; and after that age may be 
bound, with the child's consent, by the same per- 
sons, a female to the age of eighteen, or the date 

1 Pub. St., ch. 148, §§ 2, 3. It may be that, as the mother is 
not obliged to support her child, a part of the above does not apply 
to her. Gleason v. Boston, 144 Mass. 25. But see Horgan v. Pacific 
Mills, 158 Mass. 402. 

2 Pub. St., ch. 148, §§ 4, 5. 

s Pub. St., ch. 148. See Foster v. Waterman, 124 Mass. 592. 
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of a prior marriage, a male to the age of twenty- 
one. The power of a mother to bind her child 
ceases upon her subsequent marriage, and cannot 
be exercised by herself or her husband during the 
continuance of the marriage. If neither parent 
is competent to act, and there is no guardian, the 
child may bind himself with the approval of the 
selectmen, or in certain cases may be bound by 
the overseers of the poor.^ 

§ 160. The statute provides that a father, or, 
in case he has died without exercising the power, 
a mother, by a last will in writing, may appoint a 
guardian for their children, whether born at the 
time of making the will or afterwards. ^ This 
provision has been subjected to much adverse 
criticism, the complaint being that an unkind and 
cruel father thus may will away even his unborn 
child from the mother. This criticism is unfair. 
The English statute,^ construed in connection 
with the common law,* did give the father this 
right; but the Massachusetts statute does not." 
The English statute was never in force in this 
State. ^ The guardian appointed by the father's 
will has no right to the care or custody of the 
child, which remains with the mother after the 
father's death, unless she is shown after due hear- 

1 Pub. St., ch. 149. 2 Pub. St., ch. 139, § 5. 

' St. 12 Car. 11., ch. 24, § 8. 

* Talbot !J. Shrewsbury, 4 Mylne & C. 672. 

5 Fuller's Massachusetts Probate Laws, 193. 

« Wardwell v. Wardwell, 9 Allen, 518, 520. 
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ing to be unfit, in which case the welfare of the 
child very properly prevails. A guardian, as such, 
has not necessarily anything to do with the per- 
son of his ward. His sole duty is to take care of 
the ward's property, unless the parents are both 
dead, or unless the Court expressly awards him 
the custody. The purpose of the statute would 
seem to be to enable a father, in leaving property 
to his child, -to appoint some one to take care of 
the property during the child's minority. He has 
no power by will, or otherwise, to disturb the 
mother's statute right to the sole custody and 
education of her child. The action of the guar- 
dian, however, may affect the question of an 
infant's domicil, at least so far as the jurisdic- 
tion of the Court is concerned, as it would seem 
that the domicil may not change with that of the 
mother.^ 

§ 161. In case of her husband's desertion, a 
wife under an implied power as his agent,^ and 
after the husband's death a widow with minor 
children, who keeps the family together and sup- 
ports herself and them with the aid of their ser- 
vices, has very much the same control over them 
and their earnings during their minority, and in 
the latter case is subject to the extent of her 
ability to much the same civil responsibility for 

I Cummings v, Hodgdon, 147 Mass. 21. 

'^ Camerlin v. Palmer Co., 10 Allen, 539 ; WodeU v. Coggeshall, 
2 Met. 89. 

6 
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their education and maintenance, as a father.^ 
A widow is not bound to support her child if it 
has property of its own.^ 

§ 162. Unless she is appointed legal guardian 
by the Court, she has no right, as natural guar- 
dian to handle property belonging to her minor 
child, whether in the form of a legacy or other- 
wise,^ but a reasonable allowance out of the prop- 
erty may be made to her for the child's support, 
whether she* or another^ is the guardian. 

§ 163. Whatever the extent of her obligation 
to support her children while they remain with 
her, she would be under no obligation to pay for 
their support, if they leave her voluntarily, for 
the purpose of seeking a fortune in the world, 
or to avoid the discipline and restraint of 
home.^ 

§ 164. If she agrees to board a child, in con- 
sideration of its wages, the child's assent is pre- 
sumed, and she can collect the wages when due.' 
Indeed, the custody and support of the child im- 
plies a right to its earnings.^ The child, how- 
ever, may, if she consents, contract for and collect 

1 Horgan v. Pacific Mills, 158 Mass. 402. 
'^ Whipple V. Dow, 2 Mass. 415. 

* Miles V. Boyden, 3 Pick, 213. 

* Dawes v. Howard, 4 Mass. 97. 

6 Melanefy v. O'DriscoU, 164 Mass. 422. 

^ Angel V. McLellan, 16 Mass. 28. 

' Clapp V. Green, 10 Met. 439. 

8 Nightingale v. Withington, 15 Mass. 272. 
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its own earnings,^ and such consent may be in- 
ferred from circumstances ^ as from a failure to 
object. 3 

§ 165. If a child meets with an injury, due to 
the negligence of a third person, the damages for 
the injury itself belong to the child, and must be 
paid to a guardian; but the mother may sue for 
all expenses which she may have incurred for 
medical attendance, nursing, and care of the child, 
as well as for the loss of its earnings.* 

§ 166. If a child dies, leaving no issue, the 
father and mother inherit his property in equal 
shares, or if either is dead, the other inherits all, 
subject to the rights of the child's husband or wife, 
if any.^ 

1 Corey v. Corey, 19 Pick. 29 ; Wood v. Corcoran, 1 Allen, 405. 

' Dodge V. Favor, 15 Gray, 82. 

' Whiting V. Earle, 3 Pick. 201. 

• Horgan v. Pacific Mills, 158 Mass. 402. 

' Pub. St., eh. 125, § 1 ; ch. 135, § 3. 
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CHAPTER VI. 

THE EIGHT OF A MARRIED WOMAN TO 80PP0ET FROM 
HER HUSBAND. 

§ 167. It is primarily a husband's duty to sup- 
port his wife and family (but this does not include 
step-children unless he chooses i), providing rent, 
food, fuel, clothing, and all necessaries, these, 
under some circumstances, having been held to 
include a piano, ^ a gold watch, a gold locket, a 
gold chain, ^ a sewing-machine,* medicines and 
medical aid,^ and the wife's reasonable "funeral 
expenses."^ The Court has drawn the line, how- 
ever, at the services of a clairvoyant, and the hus- 
band need not pay for "the dreams, visions or 
revelations of a woman in a mesmeric sleep. " ^ 
These, as the Court aptly remarks, are "fancy 
articles. " 

' Brookfield v. Warren, 128 Mass. 287 ; Mulhern v. McDavitt, 
16 Gray, 404 ; Livingston v. Hammond, 162 Mass. 375. 
'^ Hamilton v. Lane, 138 Mass. 358. 
' Raynes v. Bennett, 1 14 Mass. 424. 
* Willey V. Beach, 115 Mass. 559. i 

6 Mayhew v. Thayer, 8 Gray, 172. 

s Cunningham v. Reardon, 98 Mass. 538. 

7 Wood V. O'KeUey, 8 Gush. 406. 
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§ 168. Legal services to defend his wife against 
a charge of drunkenness instituted by him are 
necessaries for which he must pay ; but not legal 
services in instituting a charge against him for 
assault and battery upon her.^ He need not pay 
for legal services contracted in defending a libel 
for divorce,^ her proper course being to apply to 
the Court for an order requiring him to make an 
allowance for the purpose.^ 

§ 169. If the wife is justified in leaving her 
husband, whether because of his cruelty,* infi- 
delity, desertion,* or other justifiable cause, ^ 
or if she goes with his consent,^ she carries 
his credit with her, and he cannot prevent her 
from charging him with all reasonable necessary 
expenses, both for herself and such of their 
children as may be living with her. The law 
creates a compulsory agency, and her request to 
the one who furnishes the supplies is in law her 
husband's request.^ 

1 Conant v. Burnham, 133 Mass. 503. 

2 CoiEn V. Dunham, 8 Cush. 404. 

3 Post, § 364. 

* Mayhew v. Thayer, 8 Gray, 172 ; Hancock v. Merrick, 10 
Cu.sh. 41; Reynolds u. Sweetser, 15 Gray, 78. 

5 Hall V. Weir, 1 Allen, 261. 

« Hubert v. Fera, 99 Mass. 198. 

' Carley v. Green, 12 Allen, 104. 

8 Benjamin o. Dockham, 134 Mass. 418. In all other matters, 
agency must be proved, as it cannot be inferred merely from the 
relation of husband and wife. Butler v. Price, 110 Mass. 97 ; b. u., 
115 Mass. 578 ; Nelson v. Garey, 114 Mass. 418. Her act may be 
subsequently ratified. Dresel v. Jordan, 104 Mass. 407. 
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§ 170. There is, however, this peculiar limita- 
tion upon her right to use his credit. Although 
she may purchase necessaries upon his credit if 
she can find any one willing to supply her, she 
cannot borrow money in his name and buy 
the same necessaries with the cash.^ This is 
the opinion of a majority only of the Court ; the 
decision is against the weight of authority else- 
where, and fails even to refer to an earlier 
case in Massachusetts in which the Court says, 
" There are many cases where the rule would be 
very harsh, that a party cannot recover for money 
furnished to a married woman living separate 
from her husband on account of his fault, although 
it was to lay out for necessaries. " ^ 

§ 171. The mere fact that the wife is living 
apart from her husband is not sufficient of itself 
to make him liable. If he has turned her away 
because of her infidelity he is not liable for her 
support,^ nor if she leaves him without his con- 
sent and without just cause.* If he furnishes 
proper and adequate supplies in his own house, or 
arranges for her obtaining them at a particular 
store where he has credit, that is all that can be 
required of him. Commencement by him of pro- 
ceedings for divorce on the ground of her cruelty ^ 

1 Skinner v. Tirrell, 159 Mass. 474. 

" Cartwright v. Bate, 1 Allen, .514, 517. 

* Hunter v. Boucher, 3 Pick. 289. 

* Baldwin v. Foster, 138 Mass. 449. 

6 Sturbridge v. Franklin, 160 Mass. 149. 



EIGHT TO SUPPORT FROM HER HUSBAND. 87 

or desertion^ is not sufficient to charge him, nor 
is the dismissal of her libel against him sufficient 
to exonerate him.^ 

§ 172. The burden of proof is in each instance 
upon the person claiming payment to establish 
affirmatively that the husband has refused or 
neglected to supply the wife, and that the separa- 
tion is justifiable.^ Thus, where a milkman fur- 
nished to a wife, who had separated from her 
husband, milk for the use of a child one year old, 
against the husband's notice not to deliver it, 
there being no evidence offered as to the reason 
for the separation, the Court refused to allow him 
to recover;* subsequently, it appearing that the 
separation was caused by the husband's cruelty, 
judgment was given for the value of the milk.^ 
The wife's declarations as to her reason for, made 
after, leaving are not admissible against him,^ 
although if made at the time of leaving and as 
part of the act, they may be.'' 

§ 173. It is of no consequence what motive, 
whether of business, charity, or malevolence, ac- 
tuates the person who furnishes the supplies,^ 

1 Burlen v. Shannon, 14 Gray, 433. 
'' Burlen v. Shannon, 3 Gray, 387. 

8 Eames v. Sweetser, 101 Mass. 78; Stnrbridge v. Franklin, 160 
Mass. 149. 

* Benjamin v. Dockham, 132 Mass. 181. 

* Benjamin v. Dockham, 134 Mass. 418. 
6 Johnson v. Sherwin, 3 Gray, 374. 

' Collins V. Stephenson, 8 Gray, 438. 
8 Burlen v. Shannon, 14 Gray, 433. 
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except where one of the motives is the mainte- 
nance of adulterous intercourse.^ Recovery can 
only be had for the actual outlay, and if supplies 
have been contributed by others in charity they 
must be accounted for.^ 

§ 174. A subsequent divorce and award of ali- 
mony to the wife will not relieve the husband from 
liability for necessaries furnished prior thereto, 
although the person furnishing them is the wife's 
father, who knew of and assisted her in getting 
the divorce.^ 

§ 175. A wife is not obliged to depend upon 
the chance of finding some one ready to supply 
her with necessaries. Where a husband fails, 
without just cause, to furnish suitable support for 
his wife, or has deserted her, or when the wife 
for justifiable cause is actually living apart from 
him, the Probate Court, or upon appeal the Supe- 
rior Court,* on her petition, or if she is insane 
on the petition of her guardian or next friend, 
may prohibit him from imposing any restraint 
upon her personal liberty, and make such order 
as it deems expedient as to her support, and the 
care, custody, and maintenance of their minor 
children, determining with which parent the 
children or any of them shall remain, and from 

1 Almy V. Wilcox, 110 Mass. 443. 

2 Boardman v. Silver, 100 Mass. 330. 
8 Dowe V. Smith, 11 Allen, 107. 

* St. 1887, ch. 332. 
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time to time thereafter may revise and alter 
such order, or make a new one, as the circum- 
stances of the parents or the benefit of the chil- 
dren may require.^ Such petition may be made 
immediately upon leaving him, without any pre- 
liminary notice or demand. ^ 

§ 176. The petition may be brought in the 
Probate Court for the county in which either 
party lives, except that if the wife has left the 
county where she and her husband lived together, 
he remaining, the petition shall be brought in 
that county. ** Even if he has left the State, the 
Court has jurisdiction.* 

§ 177. Upon such petition, an attachment of 
the husband's property may be made as in the 
case of a libel for divorce,^ and to enforce the 
payment of an allowance, the Court may issue 
successive executions until the property attached 
is exhausted, and the attachment will continue 
until that time. A sale of real estate upon 
execution will confer a good title against any 
sale made by the husband after the attachment.^ 
If the husband goes into insolvency within four 
months from the date of the attachment, it is 
dissolved, like any other attachment.'^ 

1 Pub. St., ch. 147, § 33 ; Bigelow v. Bigelow, 120 Masa. 320. 

2 Smith V. Smith, 154 Mass. 262. 
8 Pub. St., ch. 147, § 34. 

* Blackinton v. Blackinton, 141 Mass. 432. 
' Pub. St., ch. 147, § 35 ; post, § 364. 
° Downs V. rianders, 150 Mass. 92. 
' Place V. Washburn, 163 Mass. 530. 
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§ 178. Not until it is decided, in proceedings 
under this statute, that the wife is living apart 
from her husband for justifiable cause, and a 
decree entered in her behalf for a definite sum of 
money, can a bill in equity be brought, if one 
can be brought at all, to reach property which 
cannot be attached hj the ordinary process.^ 

§ 179. If he leaves the State, or his where- 
abouts are unknown, and he has not made suffi- 
cient provision for the support of his wife and 
children, the Probate Court, upon petition, may 
appoint a receiver of all his property, who, under 
the directions of the Court, may apply the same 
to the purpose. 2 

§ 180. Notice of the petition may be given 
by publication in a newspaper, or in any way 
which the Probate Court may order, the length of 
time between the last publication and the return 
day being a matter left to the discretion of the 
judge. 3 

§ 181. The Court may make the decree prop- 
erly, although the husband's only means of com- 
plying with it are derived from a pension granted 
to him by the United States. Pension money 
is designed in part to enable the pensioner to sup- 
port his wife and family, and the Court will not 
strain the law to enable him to avoid this duty.* 

1 Willard v. Briggs, 161 Mass. 58. 

2 St. 1894, ch. 203. 

* Osgood V. Osgood, 153 Mass. 38. 

* TuUy V. TuUy, 159 Mass. 91. 
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§ 182. It is no bar to the petition that the wife, 
for a valuable consideration received and retained 
by her, has executed an instrument releasing the 
husband, and agreeing to indemnify him from all 
claim by her for support.^ This is one of the 
cases where the inability of the husband and wife 
to contract with one another redounds to the wife's 
benefit. 

§ 183. If he is under guardianship as a spend- 
thrift, no decree can be had against his guar- 
dian.^ The remedy, if any, would seem to be 
under a different statute, which requires a guar- 
dian to " apply the income and profits of his ward's 
estate so far as may be necessary to the comfort- 
able and suitable maintenance and support of the 
ward and his family."^ 

§ 184. A decree has none of the elements of a 
judicial separation. It does not suspend the mar- 
riage status; it affects to a limited extent the 
rights and duties of the parties, but they remain 
in the marriage status as before, with all the 
rights and duties of husband and wife, except so 
far as they are modified by the decree; it does 
not authorize the wife to live permanently apart 
from her husband nor establish a relation which 
she has a right to maintain until she consents 
to change it; if her husband removes the cause 

1 Silverman v. Silrermaii, 140 Mass. 560. 

2 Kavanaugh v. Kavanaugh, 146 Mass. 40. 
s Pub. St., ch. 139, § 30. 



92 MARRIED WOMEN IN MASSACHUSETTS. 

of the separation, it would be her duty to return 
to him, and it would be the duty of the Court to 
revoke its decree.'' 

§ 185. While it remains in force, the decree is 
a bar to a husband's libel for divorce on the 
ground of desertion, because a wife cannot be said 
to have deserted a husband if she is living apart 
from him for justifiable cause ; ^ but it is no bar 
to a libel for her adultery, unless it is shown 
that that matter was passed upon expressly by 
the Court, for that question is not necessarily 
involved in the decree.^ 

§ 186. If divorce proceedings are commenced 
in the Superior Court, any orders or decrees of 
that Court for the separate maintenance of the 
wife, or for the custody and support of minor 
children, while they are iu force, will supersede 
any order or decree of the Probate Court, and 
the Superior Court may suspend the right of the 
Probate Court to act.* 

§ 187. If a husband unreasonably neglects to 
provide for the support of his wife or minor child, 
he may be arrested and punished by fine not ex- 
ceeding twenty dollars, or by imprisonment in 
the house of correction not exceeding six months ; 
and the Court in its discretion may order the fine 

1 Barney v. Tourtellotte, 138 Mass. 106, 108. 

2 Miller v. Miller, 150 Mass. 111. 

3 Watts V. Watts, 160 Mass, 464. 

4 Pub. St., ch. 146, § 18. 
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to be paid in whole, or in part, to any one who may 
be actually supporting the wife or child at the 
time the complaint is made. Proof of neglect to 
provide the support is primd facie evidence that 
such neglect is unreasonable. ^ 

§ 188. The statute applies even if the husband 
is a minor. 2 

§ 189. If he has the habit of drinking to 
excess, his wife (or any relative named in the 
statute) may give written notice to any person 
requesting him not to sell or deliver liquor to the 
husband, and may recover from such person not 
less than one hundred nor more than five hun- 
dred dollars as damages for failure within twelve 
months thereafter to respect such notice." The 
law extends to druggists and apothecaries, except 
where the sale is made upon the prescription of a 
physician.* 

§ 190. She may recover from a person notified, 
whose servant continues to sell to her husband, 
even though he has expressly instructed the ser- 
vant not to make such sales, and does not know 
that they are being made.^ 

§ 191. She need not sign the notice personally, 
it being sufficient if her name is signed for her 

1 St. 1893, ch. 262 ; Commonwealth v. Ham, 156 Mass. 485. 

2 Commonwealth v. Graham, 157 Mas9. 73. 
» Pub. St., ch. 100, § 25. 

* St. 1885, ch. 282. 

' George v. Gobey, 128 Mass. 289. 
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by some one in her presence and by her request, 
she knowing and understanding the contents and 
object of the notice. ^ 

§ 192. If her husband squanders his money in 
gambling, she may, if he does not, recover treble 
the value of the amount which he may have lost 
within three months in a suit against the winner 
or against the owner, tenant, or occupant who 
knew of or consented to the gambling in the house 
or building where the loss occurred. '^ 

§ 193. While it is true that the husband has 
no claim to any part of her income to aid him in 
supporting her, yet if she is insane, and because 
of his poverty, or for any other reason, her good 
requires the whole or a part to be appropriated 
for her comfort and support, a court of equity 
may so order. ^ If she is under guardianship, her 
guardian can apply her property to the mainte- 
nance of herself and her family only when author- 
ized by the Probate Court for cause which that 
Court deems sufficient.* 

1 Finnegan v. Lacy, 157 Mass. 439. 

2 Pub. St., ch. 99, §§ 1, 2 ; Read v. Stewart, 129 Mass. 407 ; Low 
V. Blanchard, 116 Mass. 272. 

" Davenport v. DaTenport, 5 Allen, 464. 
1 Pub. St., ch. 139, § 15. 
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CHAPTER yil. 

THE EIGHT OP A MAREIED WOMAN UNDEE THE LAW 
OF SETTLEMENTS. 

§ 194. The law as to the settlement of paupers ^ 
is quoted sometimes as one which is more favor- 
able to a wife than to a husband. This is only 
true in appearance. There is no doubt that a 
married woman may obtain a settlement, under 
some circumstances, more speedily than can a mar- 
ried man ; but this is of no practical advantage to 
her, as the only question involved is whether she 
is to be assisted as a State ^ or a municipal ^ 
pauper. If she has a settlement, she is cared for 
by the city or town ; if she has none, she is cared 
for by the State. The same is true of her hus- 
band. The question arises and is of interest only 
in controversies between cities, towns, and the 
State, in their efforts to shift the cost of support 
from one to the other. It is rarely anything in 
which the pauper is interested personally, unless, 
of course, she is finical in her selection of 
almshouses. 

1 Pub. St., ch. 83. 2 Pub. St,, ch. 86, § 22. 

8 Pub. St., ch. 84, § 1. 
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§ 195. A full discussion of the subject of set- 
tlement is hardly within the scope of this work. 
We shall only touch upon it, pointing out some of 
the differences as between husband and wife. 

§ 196. If a man having a settlement marries, 
his wife at once acquires the same settlement 
through him, whether she had one before or not. 
If she has, and he has not, a settlement, she 
retains hers after marriage, but he does not by 
the marriage acquire hers. It takes him (with 
some exceptions in favor of clergymen, certain 
office-holders, and soldiers), at least three, and 
sometimes five, years to gain a settlement.^ If he 
acquires a settlement after marriage, she loses 
hers, and takes his, and thereafter hers follows 
his. 

§ 197. If neither husband nor wife has a settle- 
ment, the wife may acquire one by a continuous 
residence in a place for five years without the 
payment of taxes. ^ He may acquire it by the same 
residence, together with the payment of all taxes 
assessed upon him for three of the years. It may 
happen, therefore, that where a husband and wife 
reside together in the same place for five years, 
neither paying taxes, the wife will, and the hus- 
band will not, gain a settlement. ^ 

1 Pub. St., ch. 83, § 1. 

2 Marden v. Boston, 155 Mass. 359, 361. The contrary decision 
in Somerville v. Boston, 120 Mass. 574, was under St. 1874, ch. 274. 

8 Stonghton v. Cambridge, 165 Mass. 251, 
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§ 198. A husband may obtain a settlement in 
three years if he has an estate of inheritance or 
freehold, and lives on the same during the entire 
period; but a wife, under corresponding circum- 
stances, can obtain a settlement only after a resi- 
dence of five years. ^ Thus, if an adult couple 
occupy for three successive years a house standing 
in the wife's name, neither thereby acquires a 
settlement; if it stands in the husband's name, 
both acquire a settlement. 

§ 199. Receiving relief as a pauper at any time 
during the period prevents the acquisition of a 
settlement, unless the amount is repaid within 
five years from its receipt. ^ Relief for a pauper 
child, the father being alive, prevents the father, 
but not the mother, from acquiring a settlement, 
because the father and not the mother is bound to 
support the child. ^ Relief furnished for a step- 
child does not prevent a settlement, for one is 
under no obligation to support a step-child.* 

§ 200. If both husband and wife are paupers, 
and the wife has a settlement, but the husband 
has none, the town or city must take care of the 
wife, and the State take care of the husband ; but 
to prevent the hardship of a separation, both, in 
the first instance, are to be cared for by the place 

1 Spencer v. Leicester, 140 Mass. 224. 
« Pub. St., ch. 8.3, § 2. • 

* Gleasou v. Boston, 144 Mass. 25. 

* Brookfleld v. Warren, 128 Mass. 287. 

7 
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of the wife's settlement, the expense as to him 
being repaid to the municipality by the State. ^ 
If, however, the wife is not a pauper while the 
husband is, the statute does not apply, and the 
husband may be sent to one of the State alms- 
houses, even though a separation is occasioned 
thereby.^ 

§ 201. As we have already seen, the statute 
provision requiring the kindred of paupers to con- 
tribute to their support does not apply to married 
women. ^ 

1 Pub. St., ch. 86, § 30. 

^ Belchertown v. Ludlow, 110 Mass. 98. 

8 Ante, § 145. 
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CHAPTER VIII. 

THE RIGHT OP A MARRIED WOMAN TO HER PROP- 
ERTY AND TO DO BUSINESS WITH HER HUSBAND 
AND OTHERS. 

§ 202. During her lifetime a married woman's 
right to her property, hoth real and personal, is 
absolute,^ provided she bears constantly in mind 
the cardinal principle that she must not have any 
direct business dealings with her husband. He 
is the one person in the world whom she cannot 
legally trust. He and his creditors are the only 
persons whom the law allows to swindle her with 
impunity. No matter how solemn his promises, 
they are not legally binding upon him if he is 
unable or unwilling to fulfil them. Equity some- 
times calls him to account, but not often enough 
to make it safe to trust him. 

§ 203. Of many legal inconsistencies none is 
more absurd than that which arises under the 
law governing the business and property relations 
between husband and wife. 

1 Pub. St., ch. 147. 
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§ 204. Illustrations abound in the reports, the 
cases being, as Chancellor Kent said in regard to 
settlements, "sometimes discordant in the appli- 
cation of their doctrines, and perplexingly subtle 
in their distinctions."^ 

§ 205. Take, for example, the matter of part- 
nership. A married woman cannot form a part- 
nership with her husband, but may with anybody 
else. 2 The partnership name, however, may con- 
tain that of the husband, and he may be given 
entire charge of the business as agent. Thus, 
Mrs. John Smith may do business, as successor 
to her husband, under the firm name of John 
Smith & Co., and John Smith may carry on the 
business, provided he acts as agent and not as 
partner.^ Further, while husband and wife can- 
not be partners, they may be joint owners, and 
John Smith, as master of a vessel of which he 
and his wife are joint owners, by his contract may 
render her jointly liable with himself.* There 
is a clear technical distinction here, but the law 
which forbids the one and permits the other is 
very subtle. 

I Kent's Commentaries, II., p. 165. 

' Lord r. Parker, 3 Allen, 127 ; Plamer v. Lord, 5 AUen, 460 ; 
a. c. 7 Allen, 481 ; Bowker v. Bradford, 140 Mass. 521. The case 
of Todd u. Clapp, 118 Mass. 495, was decided under St. 1863, ch. 
165, which was repealed by St. 1874, ch. 184, § 5. 

3 Weil V. Raymond, 142 Mass. 206. This case rivals the crystal 
maze. 

" Reimau u. Hamilton, 1 1 1 Mates. 245. See also Bray v. Ray- 
mond, 166 Mass. 146, 151. 
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§ 206. So with ownership by entireties. Prior 
to 1885, if real estate was conveyed to husband 
and wife, they held it as one person by entireties.^ 
Neither could dispose of it, or any pai-t of it, 
nor compel division, the whole going to the sur- 
vivor.^ The right to control it during their joint 
lives was in the husband, and he could lease it, 
and take the entire profits, without consulting 
her, precisely as though he owned the whole. ^ 
Singularly enough, if by mistake the title was 
conveyed originally to the husband alone, when it 
should have been conveyed to both, equity would 
protect the wife, giving her rights which the law 
ought to have given her, and greater than those to 
which she would have been entitled had the mis- 
take not been made.* The hardship of the law 
was softened by legislation in 1885, so far as con- 
cerns real estate subsequently acquired, and now 
conveyances and devises of land to husband and 
wife create estates in common; that is, each owns 
an undivided half, unless it is otherwise expressly 
provided.^ 

§ 207. This statute applies only to real estate, 
and the wife is subject still to partial spoliation 
in case of personal property held by entireties. 

1 Shaw V. Hearsey, 5 Mass. 521 ; Donahue v. Hubbard, 154 
Mass. 537; Pub. St., ch. 126, § 6. 

2 Pierce v. Chace, 108 Mass. 254. 

3 Pray v. Stebbins, 141 Mass. 219; Wales v. Coffin, 13 Allen, 213 
* Hajfward v. Cain, 110 Mass. 273. 

5 St. 1885, ch. 237 ; Morris v. McCarty, 158 Mass. 11. 
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Upon this subject the present members of the 
Supreme Judicial Court are hopelessly divided, 
three thinking one way, three another, and the 
seventh not agreeing wholly with either trio. 
Thus, where certain certificates of stock stood in 
the name of husband and wife, " and the survivor 
of them, and the heirs of such survivor," three 
Justices held that this gave the husband the right 
to sell the stock absolutely, wthout his wife's 
consent; three thought that she was entitled as be- 
tween herself and her husband to one half to her 
separate use ; while the seventh thought with the 
first three, that he might sell the income during 
their joint lives, and his right to the entire stock 
in case he survived, but agreed with the second 
three that he could not deprive her of the right 
to the entire stock absolutely in case she survived ; 
and thus the decision of the Court was reached 
by what might be called a shifting majority. ^ 

§ 208. Take, for another example, cases aris- 
ing as to deposits in the bank. If John Smith, 
wishing to make a present to his wife Mary, goes 
with her to a savings bank, and there deposits 
his money in her name, she signing as depositor, 
and the book is delivered to her, the money is 
hers, and John cannot reclaim it.^ If, instead 

1 Phelps u. Simons, 159 Mass. 415. See Draper v. Jackson, 16 
Mass. 480. 

2 Sweeney v. Boston Five Cents Savings Bank, 116 Mass. 384; 
Fisk V. Cushman, 6 Cush. 20. 
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of going personally to the bank, John hands the 
money to Mary, and she makes the same deposit 
alone, he or his creditors may re-take it, and if 
she puts with it money of her own, mixing the 
two so that they cannot be separated and ascer- 
tained, he and they may claim it all,i although 
at his death, if he has not already reclaimed it, 
and it is not needed to pay his debts, the title is 
in her.^ Again, if John collects a legacy due 
Mary, and deposits the proceeds to his credit in 
a bank, where there is already a small balance of 
his money, so that the two are mixed, and the 
exact amount belonging to each cannot be ascer- 
tained and separated, a court of equity will pro- 
tect Mary, and allow her to claim her own. ^ 

§ 209. Here are cases seemingly irreconcilable, 
but with very clear theoretical distinctions. In 
the first case, the money was given by John to 
Mary through the bank as a third person or con- 
duit.* In the second case, the gift was direct, and 
therefore conditional;^ as Mary by her own act 
mingled her money with his, the whole became 
subject to taking by him or his creditors. In the 
last case, the mingling of the money was the act 
of a trustee, and a court of equity stood ready to 
afford relief such as a court of law could not give. 

^ McClusbey v. Provident Institution for Savings, 103 Mass. 300. 

2 Jewett V. Shattuck, 124 Mass. 590. 

3 Springfield Institution for Savings v. Copeland, 160 Mass. 38a 
* Post § 234. 5 Post § 252. 
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§ 210. This difference between law and equity 
is far-reaching in its consequences. The rules of 
equity are milder than, but their limitations are 
as rigidly observed as, those of the common law. 
Equity only interferes in special cases, as when a 
transaction in some way is charged with a techni- 
cal trust, or tainted with technical fraud, or there 
is some other technical cause for equitable relief. 

§ 211. It works against as well as in favor of 
a wife. Thus, where a woman was alleged to 
have perpetrated a gross fraud upon an insane old 
man, by which she obtained title to all his prop- 
erty, and then led him immediately into marrying 
her, it was held that the marriage of itself did 
not condone the fraud, and that a suit in equity 
might be maintained in the name of the husband 
against the wife. The Court did not indorse the 
doctrine which sometimes is stated in general 
words, that husband and wife may sue each other 
in equity, but implied that the right should be 
limited to cases in which questions concerning 
property arise between them.^ We shall see that 
in practice it is limited much more narrowly. 

§ 212. Unless the fraud or trust or other equity 
is proved, the case falls to the ground. ^ The 
mere fact that there is no remedy at common law 
is not enough, nor is actual fraud unless it also 
amounts to legal fraud. 

1 Lombard v. Morse, 155 Mass. 136. 
'' Libty V. Chase, 117 Mass. 105. 
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§ 213. If a married woman places money in 
her husband's hands, with specific instructions 
to invest it for her, the instructions will be bind- 
ing in equity ; but it must appear clearly that the 
transaction is one of trust, and not merely a loan 
or gift. The presumption is always against the 
trust, 1 and the wife mast be very careful to pre- 
serve the evidence, and to that end should see 
that the instructions either are in writing or are 
given before witnesses, as if given in privacy they 
become part of a private conversation between hus- 
band and wife, to which neither party can testify.^ 

§ 214. A too trusting wife lost a substantial 
amount through this rule of law.^ She had saved 
some money, which was her separate property, 
and placed it in her husband's hands for the pur- 
pose of buying United States bonds. He prom- 
ised her that he would so invest it, but, without 
her knowledge, used it in his business. The only 
persons present during the interview at which he 
received the money and made the promise we.re 
their five children, the oldest of whom was eleven 
years of age. The Court said: "The conversation 
between the husband and wife appears to have 
been had in the presence of no other person except 
their family of young children, who are not shown 

1 Clark V. Patterson, 158 Mass. 388. 

2 Dexter u. Booth, 2 Allen, 559 ; Brown v. Wood, 121 Mass. 
137; Pub. St., ch. 169, § 18. 

* Jacobs V. Hesler, 113 Mass. 157. 



106 MAEEIED WOMEN IN MASSACHUSETTS. 

to have taken any part in or paid any attention to 
the conversation. It must therefore be deemed 
incompetent evidence, as a private conversation 
between husband and wife. This evidence being 
laid out of the case, the bill cannot be maintained. 
When a wife with her own hand pays money of 
her separate property to her husband, there is 
no presumption that he receives it in trust for 
her, but the burden is on her to prove the fact. 
In the absence of such proof the money must be 
deemed to have been given to him with the inten- 
tion that it should be applied to the use or benefit 
of either or both of them at his discretion." Thus 
the Court was forced to shut its eyes to the truth, 
and, solemnly presuming what it knew was not so, 
to connive at and uphold the husband's fraud. 

§ 215. The layman may be surprised when he 
is told that, in a later case,^ the same Court 
decided that a conversation between husband and 
wife, held in the presence of a daughter fourteen 
years old, there being " nothing to show that she 
was not attending to it," was not private, and 
might be testified to. The distinction in princi- 
ple is here rather hard to find. If a conversation 
in the presence of a child eleven years old is pri- 
vate, and one in the presence of a child fourteen 
years old is not private, where between these 
ages is the line to be drawn? 

1 Lyon V. Prouty, 154 Mass. 488 (decision rendered Oct. 24, 
1891). 
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§ 216. The Court enunciated a profound truth 
when, in the same volume, and very nearly on the 
same day in which the preceding decision was 
rendered, it said : " Whether the result of a litiga- 
tion depends chiefly upon the ascertainment of the 
facts by the verdict of a jury, or upon the deter- 
mination of the rules of law found applicable by 
the Court, in either case there is an uncertainty 
until the decision is reached. "^ 

§ 217. In another case, a married woman, from 
earnings of her personal labor before marriage, 
loaned to her husband, after marriage, various 
sums of money, for which he gave her his prom- 
issory note. Upon his refusal to pay the note she 
sued him, and the Court said: "The defendant is 
not liable, because no contract between husband 
and wife for the payment of money has any 
validity at law."''^ 

§ 218. Nor would she have fared any better 
at equity. In an early case (1863) the question 
arose, but was decided adversely to the wife upon 
special facts. ^ In 1886 a wife attempted to prove 
such a note against her husband's estate in insol- 
vency, upon the ground that there was an equita- 
ble liability, claiming that the note might be 
regarded as a declaration of trust by the husband 

1 Prout V. Pittsfield Fire District, 154 Mass. 450 (decision ren- 
dered Oct. 23, 1891). 

2 Bassett v. Bassett, 112 Mass. 99. 
8 Turner v. Nye, 7 AUen, 176. 
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in his wife's favor. The Court, wliile admitting 
that under the United States bankrupt law a 
wife might prove such a claim, refused to permit 
its proof here, saying : " It has been held in this 
Commonwealth by a series of decisions that where 
money is lent by a wife to her husband, or con- 
versely, there is no remedy, either at law or in 
equity, against him or against his estate. These 
decisions do not rest upon the ground of the mari- 
tal incapacity to sue, but upon the ground that, 
by the policy of the law, the attempted contract of 
borrowing and lending between husband and wife 
is void, by reason of their incapacity to deal with 
each other. To make a contract which is clearly 
invalid at common law the foundation of an equi- 
table liability is to disregard well-established 
principles."^ 

§ 219. One hardly would imagine that just five 
years before (1881) so eminent a judge as Chief 
Justice Cray, in delivering the opinion of the same 
Court, used this language : " The question whether 
a loan by the wife to the husband of money which 
is her separate property, upon his promise to 
repay it, creates an equity in her favor which a 
court of chancery will enforce, has not been 
determined in this Commonwealth; but it has 
generally, if not uniformly, been decided in the 
affirmative by other courts. And while there is 

1 Woodward v. Spurr, 141 Mass. 283, 28B. See also Wilson v. 
Bryant, 134 Mass. 291. 
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nothing in our statutes concerning married women 
to enlarge the capacity of the husband and wife 
to contract with each other, there is nothing to 
restrict their powers in this respect or to impair 
the effect which courts of equity upon general 
principles accord to such contracts." The case 
was one in which the husband had conveyed prop- 
erty to his wife through a third party in repay- 
ment of his debt, and the Court held that the 
" conveyance to satisfy his equitable obligation to 
his wife was not a voluntary conveyance, and was 
valid against his creditors," it not having been 
made with, the purpose of hindering, delaying, or 
defrauding them.^ 

§ 220. This case was not even referred to in the 
later case, but it may well be doubted whether any 
such equitable right of action exists,^ although 
the reasoning against it is not very satisfactory, 
and might just as well have been the other way ; 
particularly as courts of equity are rarely at a 
loss to find plausible grounds for affording such 
relief as they desire to give.^ 

§ 221. This, at least, may be regarded as set- 
tled, that if the husband recognizes the obligation 
and pays it, not directly, but through a third 

1 Atlantic National Bank v. Tavener, 130 Mass. 407. 

2 See Mr. Justice Field's dissenting opinion in Fowle c. Torrey, 
135 Mass. 87, 94. 

3 Rogers o. Ward, 8 AUen, 387; Heburn v. Warner, 112 Mass, 
271. 
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person, the payment will stand, if made in good 
faith as to creditors.^ "The law will not defeat 
his intent to do a charitable if not a just act to 
his wife " is the dictum of a very early case.^ 

§ 222. If the object is to vest in her the legal 
title to land which she ought to have equitably, 
her money having paid for it, the transfer will be 
upheld even though made but a few days before 
the husband goes into insolvency;^ but if it is 
merely to fulfil a verbal promise to convey land 
to her in consideration of her release of dower, 
she cannot hold the land as against his assignee 
in insolvency, the agreement being void under the 
Statute of Frauds for lack of a writing.* It would 
be otherwise if the promise related to personal 
property, as to which a writing is not essential.^ 

§ 223. A married woman who performs ser- 
vices for or lends money to a firm of which her 
husband is a member, cannot sue the firm at law,^ 
or in equity,'^ nor prove her claim in insolvency 
against the estate of her husband,® or of the 

1 Draper v. Buggee, 133 Mass. 258; Bancroft u. Curtis, 108 
Mass. 47; Snow •>. Paine, 114 Mass. 520; Worthy v. Clapp, 99 
Mass. 561. 

2 Stauwood !>. Stanwood, 17 Mass. 57, 60. 

3 Stetson V. O'SuUivan, 8 Allen, 321. 

* Holmes v. Winchester, 135 Mass. 299; Winchester v. Holmes, 
138 Mass. 540. 

^ Holmes v. Winchester, 133 Mass. 140. 
8 Edwards v. Stevens, 3 Allen, 315. 

7 Fowle V. Torrey, 135 Mass. 87. 

8 Woodward v. Spurr, 141 Mass. 283. 



EIGHT TO HER PEOPEETY AND TO DO BUSINESS. Ill 

firm.i Unable to contract with or sue him, she 
cannot contract with or sue others jointly with 
him. 

§ 224. If the others have assumed a several 
liability, as if they individually as well as part- 
ners agree to pay for her services, or indorse the 
note, the fact that they cannot be sued as partners 
would not exempt them from this independent 
liability. 2 

§ 225. If a third person buys her interest in 
or claim against the firm, her assignment thereof 
may or may not prove of value, but it affords a 
valuable consideration, as between herself and the 
purchaser, for the purchase price. ^ 

§ 226. This disability of husband and wife to 
sue one another upon their attempted contracts 
extends to the representatives of their respec- 
tive estates after death. The fact that either sur- 
vives the other cannot make that a good contract 
which was originally a nullity ; * nor does divorce 
legalize such a contract.^ 

§ 227. It also extends to third persons to whom 
the claim may be assigned. Thus, the holder of 
a promissory note, originally void because made 

1 Clark V. Patterson, 158 Mass. 388. 

2 Prescott Bank v. Caverly, 7 Gray, 217; Fowle v. Torrey, 131 
Mass. 289. 

8 Lord V. Davison, 3 Allen, 131. 

" Kneil u. Egleston, 140 Mass. 202; Jackson v. Parks, 10 Cnsh. 
550. 

6 Porter v. Wakefield, 146 Mass. 25. 
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by husband to wife,^ or by wife to husband,^ 
cannot sue the maker. He, however, may sue the 
indorser, who is estopped from setting up the 
illegality.^ 

§ 228. If the form of the note is slightly 
changed, if instead of being made payable to the 
wife or husband it is made payable to bearer, or 
to the order of a third person, all parties may be 
sued, whether they sign jointly* or severally,^ as 
makers^ or as indorsers.' If in the hands of an 
innocent holder for value, such a note may be 
enforced against the wife, even though her signa- 
ture is obtained without consideration,^ or is 
extorted from her by her husband's threats, but 
not if her hand is taken forcibly and compelled 
to hold the pen and write her name.^ 

§ 229. This difference of result hinges upon 
the character of the note or other contract in its 
inception. If in its origin it is a contract directly 

1 Ingham v. White, 4 Allen, 412. 

2 Roby V. Phelon, 118 Mass. 541, commenting on Slawson v. 
Loring, 5 Allen, 340. 

' Kenworthy v. Sawyer, 125 Mass. 28 ; Prescott Bank v. Caverly, 
7 Gray, 217. 

« Parker v. Kane, 4 Allen, 346 ; Spaulding v. Day, 10 Allen, 96, 
100; Thacher v. Churchill, 118 Mass. 108; Goodnow v. Hill, 125 
Mass. 587. 

6 Wilder v. Richie, 117 Mass. 382 ; Burr v. Swan, 118 Mass. 588. 

<" Major V. Holmes, 124 Mass. 108. 

' roster V. Leach, 160 Mass. 418. 

8 Binney v. Globe National Bank, 1 50 Mass. 574. 

8 Fairbanks v. Snow, 145 Mass. 153. 
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between husband and wife, it is void and cannot 
be enforced, 1 no matter into whose hands it may 
fall. If in its origin it is a contract with a third 
person, it is valid, and remains valid, no matter 
what becomes of it. Even if the third person is 
introduced for the avowed purpose of avoiding 
the marital disability, and though it may be 
assigned thereafter to husband^ or wife, it is and 
remains valid.* 

§ 230. The distinction, though slight, is funda- 
mental. As a trap it has proved a great success, 
but it is now a trifle worn, and the legislature 
might well dispense with it. 

§ 231. Let us illustrate further. A wife loaned 
money to her husband, who gave a note and mort- 
gage to a third person for her benefit. This third 
person on the same day assigned the mortgage 
note and claim to the wife, but did not indorse 
the note. The Court said that if the note had 
been indorsed to the wife so as to pass both the 
legal and equitable title to her, it might in law 
at least have been extinguished, because of her 
incapacity to be a party to a contract with or to 
an action against her husband ; * but as the note 
was shown to have been assigned only and not 

1 Whitney v. Closson, 138 Mass. 49. 

2 Butler V. Ives, 139 Mass. 202. 

' Spooner v. Spooner, 155 Mass. 52. 

* Citing Chapman u. Kellogg, 102 Mass. 246 ; Abbott v. Win- 
chester, 105 Mass. 115. But see as to these Butler v. Ives, 139 
Mass. 202. 

8 
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indorsed, it remained in full force, and might 
have been sued against her husband in the name 
of the payee for her benefit. ^ This distinction 
between indorsement and assignment is too "per- 
plexingly subtle," however, and no longer is 
recognized by our Courts.^ 

§ 232. By the assignment, the legal as well as 
equitable title to the mortgaged property vests in 
the wife, and she can give a good title by trans- 
fer to a third person,^ but cannot herself sue on 
the note or foreclose the mortgage while her hus- 
band continues to own the equity of redemption ; * 
and the same is true of the husband as against 
the wife.* 

§ 233. She may maintain any action necessary 
to protect her title or possession against any one 
except her husband, as, for example, against an 
officer who attaches the mortgaged property on a 
writ against her husband.^ The note itself may 
be enforced by any person to whom she assigns it, 
may be proved for her benefit against his estate 
in insolvency,^ or by her personally against his 
estate at his death,** and a divorce obtained by 

1 Degnan v. Farr, 126 Mass. 297. 

2 Spooner v. Spooner, 155 Mass. 52. 

8 Model Lodging House Association v. Boston, 114 Mass. 133. 

' Tucker v. Fenno, 110 Mass. 311. 

^ Cormerais v. Wesselhoeft, 114 Mass. 550. 

6 Duggan V. Wright, 157 Mass. 228. 

'• Stearns v. BuUens, 8 Allen, 581. 

s Spooner v. Spooner, 155 Mass. 52. 
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him for her adultery will not prevent a re- 
covery.^ 

§ 234. So, although ordinarily neither husband 
nor wife can transfer property directly to the 
other, 2 if either conveys it to a third person, who 
in turn conveys it to the other, the transaction 
is valid 3 unless it is in fraud of creditors.* A 
mere promise, like a pi-omissory note, without 
consideration, even if secured by mortgage, can- 
not be so conveyed." 

§ 235. This is the common mode of conveying 
real estate from husband to wife, or vice versa.^ 
It can be done without difficulty, but requires two 
deeds instead of one, — a good thing at least for 
the lawyer, whose fees are thereby fattened. 

§ 236. This necessity for the intervention of a 
third party extends even to the case of a purchase 
by a wife of her husband's property at sheriff's 
sale. A direct deed to her from the officer con- 
veys no title, because he has himself no title, and 
if his deed were valid it would operate as a con- 
veyance of the husband's title directly from the 
husband to the wife.' 

1 Nichols V. Nichols, 1 36 Mass. 256. 

2 Thomson v. O'Sullivan, 6 Allen, 303; Gay v. Kingsley, 11 
Allen, 345 ; Knowles v. Hull, 99 Mass. 562. 

" Motte V. Alger, 15 Gray, 322; Porter v. Wakefield, 146 Mass. 
25, 27. 

* Blake w.Sawin, 10 Allen, 340; Strattonu.Hemon, 154 Mass. 310. 

5 Phillips 17. Frye, 14 Allen, 36. See the comments upon this 
ease in Degnan v. Parr, 126 Mass. 297, 299. 

" Donahue v. Huhbard, 154 Mass. 537. 

' Stetson V. O'Sullivan, 8 Allen, 321. 
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§ 237. A wife, however, may purchase her hus- 
band's real estate at foreclosure under a power 
of sale mortgage. The title having been conveyed 
by the husband to the mortgagee at the time of 
the mortgage, the mortgagee conveys to the wife 
the title thus acquired, and the transaction thus 
becomes a transfer to her from a third party. ^ 

§ 238. So, also, a wife may purchase from her 
husband's assignees in insolvency, for the legal 
title is in them under the assignment.^ 

§ 239. If a husband buys real estate, and has 
the deed made directly from the seller to his wife, 
he cannot reclaim it subsequently. The legal 
presumption is that it was intended by him as a 
provision for her, and the mere fact that his 
money paid for it does not establish a resulting 
trust in his favor. ^ Neither payment of part of 
the consideration, nor his improvements upon the 
land, give him any lien or claim.* 

§ 240. The same is largely true of personal 
property, as to which there are some nice dis- 
tinctions.^ 

§ 241. If a husband, as his wife's agent, buys 
an article, taking the bill of sale in her name, 
the article is hers, although partly paid for with 

1 Field V. Gooding, 106 Mass. 310. 

2 Wilson V. Winslow, 145 Mass. 339. 

8 Edgerly v. Edgerly, 112 Mass. 175; Cairns v. Colburn, 104 
Mass. 274. 

* Libby v. Chase, 117 Mass. 105. 

5 Sweeney v. Boston riye Cents Savings Bank, 116 Mass. 384. 
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his money. The Court says : " In this Common- 
wealth a married woman, though she cannot ac- 
quire property by contract or gift directly from 
her husband, may acquire it either by purchase 
or by gift from a third person, and may assert 
her rights therein by a suit in her own name 
against any person but her husband. She may 
make such purchase either by her own act or 
through her husband, or any other person as her 
agent. If the purchase is made in her behalf, 
and the property is transferred by the seller to 
her," it is hers, and "the fact that the husband 
himself pays part of the price to the seller does 
not" affect the case.^ 

§ 242. On the other hand, if the article is pur- 
chased by the wife, with money which the hus- 
band gives her, though part of it is from her own 
earnings, the article is his.^ In one case the 
Court held that a married woman could not sue a 
railroad company for the loss of a trunk contain- 
ing her clothes, on the ground that they belonged 
not to her, but to her husband. The clothes were 
purchased by her with money from a fund formed 
by the joint earnings of herself and her husband. 
The Court said: "If the articles of clothing and 
personal ornament appropriate for her are pur- 
chased with his money, or upon his credit, the 

1 McCowan v. Donaldson, 128 Mass. 169. 

2 Hawkins v. Providence & Worcester R. E. Co., 119 Mass. 596; 
KeUy V. Drew, 12 Allen, 107. 
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fact that they are selected and purchased by her 
and are intended for her personal and exclusive 
use does not render them any the less his prop- 
erty. The money with which she purchased the 
clothing appears to have been given to her by her 
husband from a fund made up of her and his earn- 
ings. We see no ground on which we can say 
that this joint fund or any part of it was her 
separate property. The money given to her from 
that fund was her husband's money and not hers. 
There can be no valid gift of money or property 
by the husband to the wife. It would remain his 
property, notwithstanding such gift. " ^ 

§ 243. This case was decided in 1876, and it 
required three years to right the wrong. Not 
until 1879 ^ was a statute passed authorizing a 
wife to acquire by gift from her husband, as her 
separate property, wearing apparel, articles of 
personal ornament and articles necessary for her 
personal use, and then it was limited to a value 
of not more than two thousand dollars, and it was 
provided that the gift should not be in fraud of 
his creditors. 

§ 244. Sensitive husbands have been heard to 
complain that the legislature did not at the same 
time authorize gifts from wife to husband ; but in 
view of the decisions, such legislation would seem 
to be superfluous. 

1 Hawkins «. Providence & Worcester R. R. Co., 119 Mass. 596, 
597. 

2 St. 1879, ch. 133; Pub. St., ch. 147, § 3. 
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§ 245. The exact force of the statute of 1879 
has not yet been determined judicially. It is 
worth the while of a married woman to consider 
whether under this law the articles she is now 
wearing are or are not actually her property. 
Although bought with her money, were they 
bought in her husband's name? If bought with 
his money or in his name, has he actually given 
them to her ? The statute says " may acquire by 
gift." Has she acquired them? If she is wear- 
ing a valuable ring or watch or other ornament as 
his gift, has it come to her since 1879 ? ^ If she 
had it before 1879, has her husband since pre- 
sented it to her ? Since 1879, has she received 
from him more than 12,000 worth of wearing 
apparel, articles of personal ornament, and arti- 
cles necessary for personal use ? What articles 
are necessary ? Is the piano, or guitar, the dia- 
mond brooch, the sapphire ring, the India shawl, 
the easy chair, the oil painting, the bit of Dresden 
china, or the bicycle^ which he has given her, 
necessary for her personal use? 

§ 246. On the meaning of the word "neces- 
sary," the Court has said:^ "Articles are to be 
considered necessary which are suitable to the 
degree and condition of life of the person to 
whom they are furnished, having regard to the 

1 Porter v. "Wakefield, 146 Mass. 25, 27. 
" Pyne v. Wood, 145 Mass. 558. 
" Hamilton v. Lane, 138 Mass. 358. 
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husband's estate, and are not to be confined to 
those which are required to sustain life or to 
preserve decency ; " ^ but if the question ever 
arises, it will have to be passed upon by a jury, 
which, however it may be cautioned by the Court, 
will be apt to view the matter in the light, not of 
their prosperity, but of their misfortunes. What 
both to-day may regard as reasonable and neces- 
sary, may seem then to his creditors and to a jury 
aii extravagant luxury. 

§ 247. Money, in the view of a majority of the 
members of our Supreme Judicial Court is, hap- 
pily, not a necessary,^ and as the statute does not 
expressly authorize gifts of money between hus- 
band and wife, it would seem that if the wife buys 
articles, however necessary, with money which 
her husband gives her, the law still is that the 
articles belong to him,^ unless after they are 
bought he gives them to her. 

§ 248. The statute limits the amount in value 
which a wife may acquire by gift from her hus- 
band to 12,000. Does this mean $2,000 at one 
time, or -12,000 in the aggregate? Probably the 
latter. A woman who receives from her husband 
a year in value, would require but five years 



1 See also Davlin v. Stone, 4 Cush. 359 ; Richardson v. Buswell, 
10 Met. 506. Ante, § 27. 

2 Skinner v. Tirrell, 159 Mass. 474. 

' Hawkins v. Providence & Worcester E. R. Co., 119 Mass. 596 j 
Commonwealth v. Davis, 9 Cush. 283. 
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within which to reach the statute limit ; and she 
who started with the statute in 1879 has already 
long passed it, if she has received but tl50 a year. 
§ 249. To understand some of the dangers 
more clearly, let us take an illustration. A 
young man marries a rich girl. She prefers that 
he should have at least the appearance of taking 
care of his family, and with her consent, he 
receives her income and deposits it to his credit 
in his bank. She buys her dresses, her jewels, her 
furniture, her horses, and her carriages, but all 
in his name, and he pays the bills as they come 
in. Having been purchased "upon his credit," 
they are "his property," although paid for with 
her money. He may of course formally " give " 
them to her, but she would very likely resent 
any such pretence of generosity on his part. 
Unless he does, all, except her " necessary wearing 
apparel," are subject to his debts; and even if, 
for the sake of protecting her, he goes through 
the form of giving, she can hold them only to 
the extent of -$2,000. A fashionable equipage of 
horses, harness, carriages, robes, and livery will 
oftentimes alone reach that sum. Many a rich 
young matron unconsciously dances in her hus- 
band's ball-dress, sparkles with her husband's 
diamonds, rides home in her husband's carriage, 
not one penny of which was paid for by her hus- 
band's money, but any of which, except the dress, 
may be seized at any time by his creditors. 
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§ 250. There is but one lesson to be drawn 
from this. So long as the law is as it is, every 
married woman of means should keep her own 
bank account, her own box in the deposit vaults, 
buy in her own name, and pay with her own 
checks. If she does this she is reasonably 
secure.^ 

§ 251. There are still further exceptions to the 
rule forbidding direct transfers between husband 
and wife. Thus, by statute, a husband may 
assign or transfer a life-insurance policy to his 
wife.^ 

§ 252. So gifts of personal property actually 
delivered by the husband to the wife, retained by 
her and unrevoked, become at his death her abso- 
lute property unless needed to pay his debts. 
During his life her right in them is conditional 
and precarious; he may revoke the gift, and 
resume possession, or his creditors may seize 
them. The wife can maintain no action at law in 
relation to them in her name ; they do not become 
her sole and separate property, like gifts from other 
persons; but, after his death, his legal represen- 
tatives cannot disturb her right to them save for 
the purpose of paying his debts. ^ Mere delivery 

1 Pub. St., ch. 147, § 8. 

2 St. 1894, ch. 522, § 73. 

8 Marshall u. Jaquith, 134 Mass. 138; Spelman v. Aldrich, 126 
Mass. 113, 117; Towle v. Towle, 114 Mass. 167; Stimpson v. 
Achorn, 158 Mass. 342, 348. 
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to her is not enough, for the ordinary rule is that 
the wife's jjossession is her husband's.^ 

§ 253. There also may be gifts in contemplation 
of death, called in the law gifts causa mortis.^ 
These gifts and the wife's rights therein are sub- 
stantially like those already described, with this 
important addition, that they must be made in 
expectation of death. ^ If the husband recovers, 
the gift is void.* 

§ 254. The husband also may make such a gift 
to any one other than his wife, and it is valid 
against her, for she is only interested in such per- 
sonalty as he may possess at his death. The law 
is more merciful as to creditors, against whom it 
is not valid. ^ The wife also may make such a 
gift to her husband, and with or without his 
consent to any one else.^ 

§ 255. The gift can apply only to specific arti- 
cles, capable of passing by delivery. If it pur- 
ports to be a disposition of the donor's entire 
estate, that is, if it assumes the province of a 
will, it is void.^ 

§ 256. The fact that it is given in trust, the 
terms and limitations of which are prescribed by 

1 Carley v. Green, 12 Allen, 104. 

2 Whitney v. Wheeler, 116 Mass. 490. 
8 Sessions v. Moselej, 4 Cush. 87. 

* Parish v. Stone, 14 Pick. 198, 204. 

6 Chase v. Kedding, 13 Gray, 418; Mitchell v. Pease, 7 Cush. 
350. 

6 Marshall v. Berry, 13 Allen, 43. 
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the giver and may vary according to subsequent 
events, does not affect its validity.^ In deter- 
mining this, it must be subject to the same tests 
which are applied to other trusts, the essentials 
of which are that the precise nature of the trust 
intended, the particular persons to be benefited, 
and the proportion each is to take, must appear, 
or the trust fails. If it does not meet these tests 
the trustee to whom it is given does not benefit 
thereby, but the entire gift falls. If, however, the 
distribution is left to the trustee's discretion, no 
trust is established, and so he takes it personally 
as an absolute gift.^ 

§ 257. There must be an actual delivery, or its 
equivalent, what is commonly spoken of as sym- 
bolical or constructive delivery not being suffi- 
cient.^ If the gift is of a trunk and its contents, 
a delivery and retention of the keys is sufficient,* 
but the mere taking of the keys, opening, packing, 
and locking the trunk, and returning the keys to 
their place is not.® The delivery of a bank book, 
though it is not formally assigned, entitles the 
donee to the money on deposit in the bank;^ 
and the delivery of coupons for collection may 

1 Clough V. Clougli, 117 Mass. 83. 

2 Sheedy v. Roach, 124 Mass. 472. 

•■' McGrath u. Reynolds, 116 Mass. 566, 568; bearing v. Jones, 
149 Mass. 12. 

* Debinson v. Emmons, 158 Mass. 592. 

* Coleman v. Parker, 114 Mass. 30. 

^ Pierce v. Boston Piye Cents Savings Bank, 129 Mass. 425. 
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pass the title. ^ The title to a note may pass 
by delivery without indorsement,^ and may be 
sued after the donor's death in the name of his 
administrator for the benefit of the donee. ^ 

§ 258. The donor's own note, payable to the 
donee, is not the subject of such a gift. It is a 
mere promise, without consideration, and could 
not be enforced against the donor during life, nor 
after death against his estate.* 

§ 259. Declarations of the donor subsequent to 
the alleged gift, tending to show the existence of 
a state of mind and purpose consistent or incon- 
sistent therewith, are admissible to overthrow,* 
but not to establish^ the gift. 

§ 260. If a husband builds upon his wife's real 
estate, the buildings are gifts to her, no agreement 
between them that they shall remain his being 
binding,^ and a joint note given by them secured 
by mortgage upon the real estate must be paid, not 
by her but by his representatives after his death. ^ 

§ 261. Formerly the union of two persons in 
marriage extinguished all debts which either 

1 Tyndale v. Randall, 154 Masa. 103. 

2 Bates V. Kempton, 7 Gray, 382 ; Grover v. Grover, 24 Pick. 261. 
' Sessions v. Moseley, 4 Gush. 87. 

* Parish v. Stone, 14 Pick. 198. 

6 Whitney v. Wheeler, 116 Mass. 490. 

6 Eockwood V. Wiggin, 16 Gray, 402. 

' Washbnm i;. Sproat, 16 Mass. 449 ; Howard v. Fesseuden, 14 
Allen, 124, 128; Webster v. Potter, 105 Mass. 414; Libby v. 
Chase, 117 Mass. 105. 

8 Minot, Pet'r, 164 Mass. 38, 41. Post, § 285. 
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owed the other, hut a more liheral and equitable 
rule now probably would be adopted. Neither 
can enforce a claim during the marriage ; but the 
right is suspended merely and may be asserted at 
the termination of the marriage. The reason for 
the old rule having ceased to exist, the rule itself 
ought not to remain in force.-' 

§ 262. A married woman may occupy any posi- 
tion of trust, 'whether as executrix, administra- 
trix, guardian, or trustee, and may bind herself 
and the estate she represents without any act or 
assent on her husband's part.^ 

§ 263. She cannot', under the Massachusetts 
Constitution, occupy any judicial office, and can 
be neither a notary public ^ nor a justice of the 
peace ; * although by statute she may be appointed 
a special commissioner, with substantially all the 
powers of a justice of the peace. If her name is 
changed by marriage or otherwise, the commis- 
sion terminates, but she may be reappointed under 
her new name.° The Supreme Judicial Court at 
first decided that she could not be an attorney-at- 
law,^ but the legislature gave her the right. ^ 

1 Martin u. Martin, 146 Mass. 517, 518. See also Bemjs i;. 
Call, 10 Allen, 512; Butler v. Ives, 139 Mass. 202, 204. 

2 Pub. St., ch. 147, § 5. See, as to the rights of sureties on 
bond. Pub. St., ch. 143, § 9, 

' Opinion of Justices, 150 Mass. 586. 

4 Id., 107 Mass. 604. 

6 St. 1883, ch. 252; St. 1889, ch. 197 ; St. 1896, ch. 476. 

^ Robinson's Case, 131 Mass. 376. 

' St. 1882. ch. 139. 
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§ 264. By express statute she may be an agent 
to aid discharged convicts,i an overseer of the 
poor, 2 a police matron,^ an assistant probation 
officer in the Municipal Court for the City of 
Boston,* a prison commissioner,^ assistant phy- 
sician at the State hospital,^ assistant register 
of deeds,' assistant town or city clerk, ^ member 
of the school committee,^ court stenographer, i" 
school teacher, 11 and trustee of various public 
institutions; the Supreme Judicial Court having 
given its opinion that at common law, which is 
our law upon the subject, a woman may be author- 
ized to fill any local office of an administrative 
character, the duties of which she is competent to 
perform. ^'^ 

§ 265. All work and labor performed by a mar- 
ried woman, except for her husband and children, 
is, in the absence of an express agreement to the 
contrary, presumed to be on her separate account, 
and she alone is entitled to the proceeds. ^^ Her 
wages for personal labor or services cannot be 
attached by trustee process in any suit against her 

J Pub. St., ch. 219, § 27. 2 St. 1886, ch. 150. 

8 St. 1887, ch. 234 J St. 1888, ch. 181. 

4 St. 1892, ch. 276. 6 pui,. gt,, ch. 219, § 1. 

6 St. 1884, ch. 116. ' St. 188.5, ch. 7. 

» St. 1895, ch. 142. 9 Pub. St., ch. 44, § 21. 

10 St. 1885, ch. 291, § 4. " Pub. St., ch. 44, § 14. 

^ Opinion of Justices, 115 Mass. 602. 

" Pub. St., ch. 147, § 4 ; Williams v. Williams, 131 Mass. 533 ; 
Fowle V. Tidd, 15 Gray, 94. 
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husband ; ^ and if, notwithstanding, any person 
wilfully causes, or aids and abets in causing them 
to be so attached, for the purpose of unlawfully 
hindering or delaying their payment, such person 
is liable to a fine not exceeding fifty dollars, to be 
paid to her.^ 

§ 266. She may carry on business on her sepa- 
rate account for her sole benefit, or may join any 
firm of which her husband is not a member;* 
the only requirement being that she or her hus- 
band shall record in the clerk's office of the city 
or town in which she does or proposes to do busi- 
ness, a certificate setting forth her name, and 
that of her husband, the nature of the business, 
and the place where it is, or is proposed to be 
carried on, giving, if practicable, the street and 
number. If such certificate is not so recorded by 
either husband or wife, the property therein 
employed is liable to be attached or taken on 
execution, as the property of the husband, and he 
is liable upon all contracts lawfully made in the 
prosecution of such business in the same manner 
and to the same extent as if the contracts had 
been made by himself.* 

§ 267. The business may be carried on under 
any lawful name, and the name of the wife 

> Pub. St., ch. 183, § 29. 

» Pub. St., ch. 183, § 32. 8 Ante, § 205. 

* Pub. St., ch. 147, § 11 ; Feran v. Eudolphsen, 106 Mass. 471 ; 
Harnden v. Gould, 126 Mass. 411. 
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need not appear anywhere except in the certifi- 
cate. 1 

§ 268. Care should be taken in describing the 
place where the business is to be carried on. 
Thus, if the certificate sets forth that the business 
is to be done at a certain number of a certain 
street, " and in such other rooms as may be neces- 
sarily connected therewith," it will not protect 
property employed in a business carried on in a 
separate and distinct building, unless it is shown 
that the same is necessarily connected therewith, 
at least by the nature of the business carried on.^ 
In case of change in the nature of the business, 
or in case of removal, a new certificate should be 
at once filed, whether the rem&val is from one 
building to another, or from one town to another, 
as otherwise neither the property in the new nor 
the debts due at the old place are protected.^ 

§ 269. So, care should be taken in describing 
the nature of the business to be done. "The 
keeping of a variety and fruit store " seems to 
be sufficiently definite,* or the words grocer, inn- 
keeper, storekeeper, and the like, or, in a country 
town or village, "the general business of saloon 
keeper. " ^ If the business is to be wholesale as 

1 Weil V. Raymond, 142 Mass. 206, 214. 
'^ Harriman v. Gray, 108 Mass. 229. 
3 Dawes v. Rodier, 125 Mass. 421. 
" Mason v. Bowles, 117 Mass. 86. 
5 Cahill V. Campbell, 105 Mass. 40. 
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well as retail, a description of it as retail is in- 
sufficient, although, if the business is principally 
at retail, the fact that an occasional transaction 
is made at wholesale will not invalidate the 
certificate.^ 

§ 270. Carrying on a farm ^ or a boarding 
house '^ is business requiring a certificate, but pur- 
chasing food and stabling for a horse which a 
married woman owns, or the purchase of provi • 
sions for herself and family, or of materials for 
a house on her own land are not uses of property 
which require a certificate.* 

§ 271. When the act done by the wife is in 
the nature of an investment of property, even if it 
be made with a view to profit, it cannot be con- 
sidered as doing business within the meaning of 
the statute. Thus, where a married woman who 
kept a few boarders bought a sow with a view to 
its natural increase, and fed it and its litter of 
pigs from the waste of the table, it was held to 
be in the nature of an investment from her sav- 
ings, and not subject to attachment for her hus- 
band's debts. Had she raised pigs as a business, 
it would have been different.^ 

§ 272. The mere fact that a woman permits her 

1 O'Neil V. Wolfisohn, 137 Mass. 134. 

2 Snow V. Sheldon, 126 Mass. 332. 

8 Chapman u. Briggs, 11 Allen, 546; Harnden v. Gould, 126 
Mass. 411. 

* Proper v. Cobb, 104 Mass. 589. 
^ Lockwood V. Corey, 150 Mass. 82. 
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husband to use her property in his business is not 
such a carrying on of business by her as to require 
the record of a certificate. Thus, if she allows 
her husband to use a number of her horses and 
carriages in his livery stable business, a certifi- 
cate is not necessary for their protection. ^ 

§ 273. A description of the property to be used 
in the business is not necessary. If it is in- 
serted, and is made to include property of the hus- 
band, the false statement does not invalidate the 
certificate; nor does the fact that there was an 
intermingling of the property of husband and 
wife defeat the protection afforded.^ If the goods 
are attached in a suit against her husband, she 
may show by parol evidence that they are hers,^ 
and may recover damages therefor.* 

§ 274. The certificate is only necessary for the 
protection of personal property, and not of real 
estate.^ 

§ 275. Failui-e to record the certificate does not 
enlarge the husband's rights in his wife's prop- 
erty, nor of itself give him authority to dispose of 
it; and no mortgage, pledge, or sale by him is 
valid, unless it is shown to have been made with 
her consent and by her authority, or to have been 
subsequently ratified and sanctioned by her.® 

^ Wheeler v. Raymond, 130 Mass. 247. 

2 Long V. Drew, 114 Mass. 77. 

s Mason v. Bowles, 117 Mass. 86. 

' Paine v. Farr, 118 Mass. 74. 

'' Bancroft v. Curtis, 108 Mass. 47. 

^ Merrill v. Parker, 112 Mass. 250. 
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§ 276. If the husband's domicil is without the 
State, the law does not apply, and no certificate 
is necessary ;i but if his domicil is within the 
State, and there is no certificate, he is liable, 
whether the debt is contracted within or without 
the State. The wife also is liable, but the lia- 
bility of each is several, and they cannot be joined 
in the same suit.^ 

§ 277. Formerly, the statute required that the 
certificate should be filed and left with the 
clerk,3 but this has been changed, and now it is 
simply to be recorded, the document itself being 
returned.* It may be recorded in any book kept 
for the purpose, even though the same book may 
also be used for other records. The certificate of 
the clerk indorsed thereon is sufficient evidence 
that it has been recorded.^ 

§ 278. If a husband carries on his wife's farm 
at his expense, and for his benefit, but with her 
consent, no certificate is required, for he is not 
her agent, and she is not liable for the debts ; but 
the produce grown thereon belongs to him and 
may be taken for his debts. ^ So, too, he may 
render himself liable by his conduct for injuries 

1 Hill V. Wright, 129 Mass. 296. 

2 Ridley v. Knox, 138 Mass. 83. 

8 St. 1862, ch. 198; Chapiu v. Kiugsbnry, 135 Mass. 580; s. c, 
138 Mass. 194. 

* St. 1881, ch. 64; Pub. St., ch. 147, §§ 11, 12. 
5 Hart V. Buffinton, 150 Mass. 75. 
8 Plajsted I). Hair, 150 Mass. 275. 
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to third parties caused by defects, as, for example, 
an unsafe flight of stairs, or an unguarded hole, 
in real estate, the record title of which is in her.^ 

§ 279. There is no presumption that he is the 
principal.^ The question whether he is principal 
or agent is in this, as in every case, one of fact.^ 

§ 280. If the debt was in fact her husband's, 
and she subsequently has given her promissory 
note for it, she may refuse to pay the note 
while in the hands of the original payee, as 
without consideration.* 

§ 281. If he is held out by his employment as 
a special agent with limited authority, the person 
with whom he deals must ascertain the extent of 
the authority at his peril. ^ Parol evidence is 
admitted to show that he had no express authority 
to act;^ but this may be controlled by evidence 
of the circumstances surrounding the contract.'^ 

§ 282. Thus, if a husband contracts with a 
painter for the painting of his wife's house, and 

1 Liudsey v. Leighton, 150 Mass. 285 ; Toomey v. Sanborn, 146 
Mass. 28. 

2 LoTeU V. Williams, 125 Mass. 439 ; Mclntyre u. Knowlton, 
6 Allen, 565. 

8 Jefferds u. Alvard, 151 Mass. 94; Wheaton v. Trimble, 145 
Mass. 345 ; Stratton v. Hemon, 154 Mass. 310. 
* Morse v. Mason, 103 Mass. 560. 

5 Hunt V. Poole, 139 Mass. 224, 230. 

6 Riley v. Hampshire County Natl. Bank, 164 Mass. 482; Read 
V. Earle, 12 Gray, 423 ; Merrick v. Plumley, 99 Mass. 566. 

' Anderson v. Ames, 151 Mass. 11 ; Simes v. Rockwell, 156 
Mass. 372. 



134 MAKEIED WOMEN IN MASSACHUSETTS. 

both husband and wife testify that he was not 
her agent, and that he expected to pay for it with 
his money, as a gratuity to her, this testimony is 
not conclusive, and if the jury believe from the 
other testimony that he was her agent, they may 
so find.^ 

§ 283. If the creditor charges the bill origin- 
ally to the husband, in the belief that he was the 
principal, this does not necessarily preclude him 
from holding the wife liable when he discovers 
that she is the true principal.^ Such a charge 
is strong evidence that the debt is due from the 
husband, and not the wife, but it is not conclu- 
sive.^ So of an acceptance of part payment from 
the husband in cash.* Even if the husband's 
promissory note is accepted in payment, yet if at 
the time the creditor was ignorant of the fact that 
the husband was a mere agent, he may repudiate 
the note, and sue the wife on the original contract 
as undisclosed principal.^ So if suit is brought 
first against her husband and then discontinued 
it may be shown that it was begun by mistake of 
an attorney.^ 

§ 284. Even where a husband is or may be lia- 

1 Dyer v. Swift, 154 Mass. 159. 

2 Allen V. Fuller, 118 Mass. 402 ; Arnold v. Spurr, 130 Mass. 
347. 

3 Gardner v. Bean, 124 Mass. 347. 

* Westgate v. Munroe, 100 Mass. 227, 228. 
s Lovell V. "Williams, 125 Mass. 439. 
8 Andrews v. Matthews, 124 Mass. 109. 
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ble, the wife by her own contract may assume a 
liability alone or jointly with him.^ We have 
seen this already as to promissory notes,^ but it 
extends to any form of contract. Thus, by con- 
tract, express or implied, she may become liable 
for her clothes,^ or for rent of a tenement in 
which she and her husband are living together,* 
or in which she lives alone,^ or for the purchase^ 
or sale ^ of real estate. 

§ 285. A wife may mortgage her separate estate 
to secure her husband's debt,* but she is entitled 
to have it exonerated out of his estate upon his 
death. ^ 

§ 286. She is bound by covenants in her deed 
precisely as if she were unmarried, and if she 
warrants the title, she is estopped from setting up 
a subsequently acquired title, i" To bind her, how- 
ever, it is not enough that she signs the deed, if 
her name appears only in a clause purporting to 

1 Pierce v. Kittredge, 115 Mass. 374. The statement to the 
contrary in Tobey ;;. Smith, 15 Gray, 535, ig not law to-day. 

2 Ante, § 228. 

8 Labaree v. Colby, 99 Mass. 559. 
* Rogers v. Coy, 164 Mass. 391. 
" Fiske V. Mcintosh, 101 Mass. 66. 

^ Estabrook v. Earle, 97 Mass. 302 ; Stewart v. Jenkins, 6 Allen, 
300. 

' Baker v. Hathaway, 5 Allen, 103. 

8 Bartlett v. Bartlett, 4 Allen, 440. 

9 Savage v. Winchester, 15 Gray, 453; Minot, Pet'r, 164 Mass. 
38. Ante, § 260. 

l" Knight V. Thayer, 125 Mass. 25. 
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release her interest in the property; she must 
join in the efiBcient and operative words of the 
conveyance.^ 

§ 287. If land is bought by her husband in her 
name, but without her authority, and in the deed 
there is an agreement that she is to assume and 
pay a mortgage, her subsequent ratification of the 
purchase renders her liable under the agreement, 
although she was ignorant of its terms. ^ 

§ 288. Suits against a married woman are con- 
ducted substantially as against men, except in 
the matter of arrest.^ Her property is subject to 
attachment and execution, and she may be put or 
go voluntarily into insolvency, subject to the 
same provisions of law that govern insolvent 
men.* 

§ 289. If a married woman comes into this 
State from another State or country without her 
husband, he never having lived with her in this 
Commonwealth, she acquires all the rights and 
powers given to our own married women by our 
statutes, and may transact business, make con- 
tracts, sue and be sued, in her own name, and dis- 
pose of her property here precisely as if she were 

1 Alleudorff v. Gaugengigl, 146 Mass. 542; Pierce v. Chace, 
108 Mass. 254 ; Bruce v. Wood, 1 Met. 542 ; Raymond c. Holden, 
2 Cush. 264. 

2 Coolidge ti. Smith, 129 Mass. 554. 
8 Ante, § 140. 

' Binney v. Globe National Bank, 150 Mass. 574 ; Mundo a. 
Shepard, 166 Mass. 323. 
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unmarried.^ If husband and wife, married else- 
where, come into this Commonwealth at the same 
or different times, and reside here as husband 
and wife, she retains all property which she had 
acquired by law or marriage contract or settle- 
ment, and their subsequent rights and liabilities 
are the same as if they had married at the time 
of their first residing together in this Common- 
wealth.^ A married woman whose husband has 
absented himself from the Commonwealth, aban- 
doning and not sufficiently maintaining her, or 
whose husband has been sentenced to confinement 
in the state prison may be authorized by the 
Probate Court, upon her petition, to dispose of 
her property, both real and personal, or such 
property as he acquired by the marriage, and 
which remains within the Commonwealth undis- 
posed of by him or to which he is entitled in her 
right ; and to use and dispose of the same or the 
proceeds during his absence or imprisonment as 
if she were unmarried, and such authority con- 
tinues until the husband returns and claims his 
marital rights, or is discharged from prison.^ 

§ 290. Most married women are governed by 
the law of to-day, but as there are couples still 
living who have "celebrated their silver, if not 
yet their golden weddings, " * and as property 

1 Pub. St., ch. 147, § 29. 2 Pub. St., ch. 147, § 30. 

3 Pub. St., ch. 147, § 31 ; St. 1887, ch. 332, § 2. 
* Chase v. Phillips, 153 Mass. 17, 20. 
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rights are affected sometimes by the early stat- 
utes, a brief review of their provisions may not 
be valueless. A mere reference to the very early 
statutes up to and including the Revised Statutes 
of 1836 will be sufficient. ^ 

§ 291. In 1837,^ it was provided that marriage 
operated to extinguish the authority of a married 
■woman who had been a guardian. In 1842 ^ a 
limited power to make a will was given her. 

§ 292. In 1845* the first step towards the full 
recognition of a married woman's rights was 
taken. It was a halting step in the light of to- 
day, but was a great stride then. It authorized 
certain ante-nuptial agreements as to her separate 
property ; the conveyance to her of property to be 
held without the intervention of a trustee to her 
sole and separate use free from the interference 
or control of her husband ; with the right in her 
to manage it, and to sue and be sued in her own 
name at law or in equity upon any contract made 
or wrong done by her in regard to it, or before 
marriage ; and the property might be attached or 
taken on execution in such suit, the real estate 
being subject to curtesy, and the personalty to be 
taken by the husband in case she died intestate, 
unless there was a contrary provision in the con- 

1 St. 1787, ch. 32; St. 1823, ch. 146; St. 1830, ch. 54; St. 1833, 
ch. 127 ; St. 1835, ch. 146 ; Kev. St. ch. 59, § 2 ; ch. 77 ; ch. 135, § 20. 

2 St. 1837, ch. 171. 8 St. 1842, ch. 74. 
4 St. 1845, ch. 208. 
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tract or conveyance to her. She was authorized 
to petition the Supreme Judicial Court for the 
appointment of a trustee to whom she might con- 
vey the property upon such trusts and uses as she 
might declare. The act did not authorize a 
direct conveyance from husband to wife, and ex- 
pressly forbade her to use any of the property, for 
purposes of trade or commerce, requiring that it 
should be invested in real estate, stocks of the 
United States, State stocks, corporation stocks, 
personal securities, or in furniture in her actual 
use and occupation. 

§ 293. Notwithstanding this statute, it was 
held that she could not be sued on a note given, 
even with her husband's consent, for a chattel sold 
not to her, but to him,i nor was she liable either 
at law or in equity upon any contract, made for 
the accommodation of another, without consider- 
ation received by her, unless she had expressly 
charged the debt upon her separate estate;^ but 
she was liable upon all contracts which were 
necessary or reasonably proper or convenient for 
the protection, management, or use of the prop- 
erty, or to render it available, ^ even though situ- 
ated without the State,* and might convey it by 
deed subject only to her husband's curtesy.^ 

1 Harrington v. Thompson, 9 Gray, 65. 
' WiUard v. Eastham, 15 Gray, 328. 
3 Ames V. Foster, 3 Allen, 541. 
* Basford v. Pearson, 7 Allen, 504. 
^ Beal V. Warren, 2 Gray, 447. 
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§ 294. To bring the property within the terms 
of the statute, great care was required, the use of 
the exact statutory words in the conveyance being 
oftentimes an essential. ^ It was held, also, that 
the statute did not enlarge her right to make a 
will beyond the limits provided in the statute of 
1842.2 

§ 295. In 1846 ^ it was provided that her wages 
thereafter earned might be paid to her; and her 
receipt for money deposited by her before or after 
marriage in a savings bank should be a valid dis- 
charge for the same, the rights of her husband's 
creditors to attach it being expressly reserved. 
In 1852 * her receipt for the income of a trust 
estate was made a sufficient discharge to the trus- 
tee, though her husband did not join therein. 

§ 296. In 1855 ^ another stride was taken, the 
legislature declaring that the property, real and 
personal, which any woman thereafter married in 
the Commonwealth^ might own at marriage, or 
subsequently acquire by descent, devise, bequest, 
or gift from any one except her husband, should 
remain her sole and separate property, not subject 
to her husband's disposal,'^ nor liable for his 

1 Jewett V. Davis, 10 Allen, 68; Smith v. Bird, 3 AUen, 34; 
Merrill v. Bullock, 105 Mass. 486. 

2 Beach v. Manchester, 2 Cush. 72. 

' St. 1846, ch. 209. 4 St. 1852, ch. 292. 

s St. 1855, ch. 304. 

5 Woodbury v. Freeland, 16 Gray, 105. 

' Campbell v. Bemis, 16 Gray, 485. 



EIGHT TO HEE PEOPEETY AND TO DO BUSINESS. 141 

debts ; that she might carry on any trade or busi- 
ness, and perform any labor or services on her sole 
and separate account ;i that her earnings should 
be her sole and separate property, and might be 
used and invested in her name ; that she and not 
her husband should be liable to suit upon a cause 
of action originating against her before marriage; 
that she might sue and be sued in the same man- 
ner as if she were unmarried,^ as to matters re- 
lating to her property, business, and earnings, all 
of which or the proceeds might be attached and 
taken on execution in any such suit; that she 
might dispose of or enter into any contract as 
to her property, except that no conveyance of her 
real estate other than a lease not exceeding one 
year,^ or of any share in a corporation, should be 
valid without her husband's written consent, or if 
he were sick, insane, or without the Common- 
wealth, or for other good cause the consent of 
a judge of certain courts ; * that whether married 
before or after the passage of the act, her real 
estate and shares of stock standing in her name, 
which were hers at the time of marriage, or which 
thereafter had or might become hers by devise, 

1 Burke v. Cole, 97 Mass. 113. 

2 Van Buren v. Swan, 4 Allen, 380. 
8 Melley v. Casey, 99 Mass. 241 

* Leggate v. Clark, 111 Mass. 308; Townsley v. Chapin, 12 
Allen, 476; Jewett v. Davis, 10 Allen, 68; Hills v. Bearse, 9 
Allen, 403 ; Merriam v. Boston, Clinton, & Fitcliburg R. K. Co., 
117 Mass. 241. 
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bequest, or gift from any person except her hus- 
band, should not be liable to be taken on execu- 
tion against him for any debt thereafter contracted 
or cause of action thereafter arising ; that if she 
were married out of the State, and her husband 
subsequently became a resident here, she should 
retain all her rights of property ; and that nothing 
in the act should invalidate any marriage settle- 
ment or contract. 

§ 297. In the same year ^ provision was made 
for the sale of the real estate of a married woman 
who might become insane, and the protection of 
the proceeds ; also for the support of a wife of an 
insane person under guardianship. ^ This was 
repealed, and a new provision made the following 
year,3 and further provision was made as to the 
release of dower by the guardian of an insane wife 
and the disposition of the proceeds.* 

§ 298. In 1857, husband and wife were made 
competent witnesses in suits for and against each 
other, except as to private conversations between 
them;^ and provision was made as to homestead 
rights, and the release thereof by a guardian.^ 

§ 299. The act of 1855, ch. 304, related in most 
part to women thereafter married,'^ and left those 
married prior thereto in an anomalous condition.^ 

1 St. 1855, ch. 233. 2 gt. 1855, ch. 458. 

8 St. 1856, ch. 99. * St. 1856, ch. 169. 

6 St. 1857, ch. 305. « St. 1857, ch. 298. 

' iDgham V. White, 4 Allen, 412, 413. 
8 Smith V. Bird, 3 AUen, 34. 
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Accordingly, in 1857,^ similar privileges were 
extended to all married women. 

§ 300. Neither of these acts could affect rights 
of a husband which had already vested,'* and in 
case of a woman married prior to the act of 
1855, the husband would still have the same in- 
terest in personal property which had come to 
her prior to the act of 1857,^ and his direct 
promise to pay her for the same could not be 
enforced.* He, however, would be entitled no 
longer to the enjoyment of her real estate during 
her life.^ 

§ 301. The courts as usual were conservative. 
They decided that money in the hands of a mar- 
ried woman must be presumed still to belong to 
the husband,^ although if her money was paid 
wrongfully to him, his receipt was no longer suffi- 
cient to forfeit her rights.'' The statutory words 
were construed strictly, and it was not easy to tell 
in advance what rights a married woman had, or 
what obligations she might or might not assume, 
many nice distinctions being drawn, sometimes 

1 St. 1857, ch. 249. 

2 Dunn V. Sargent, 101 Mass. 336 ; Edgerly v. Whalan, 106 
Mass. 307 ; Cummings u. Cummings, 143 Mass. 340, 342. 

' Kent V. Dunham, 106 Mass .586, 591. 
* Bridgman v. Bridgman, 138 Mass. 58. 

6 Baker «. Kilgore; 145 U. S. 487, 491 ; Libby v. Chase, 117 
Mass. 105. 

6 Commonwealth v, Williams, 7 Gray, 337. 
' Read v. Earle, 12 Gray, 423. 
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against her,^ sometimes to her advantage and to 
the discomfiture of a creditor,^ the burden of proof 
being in all instances upon him to bring her 
within the terms of the statute.^ 

§ 302. These various provisions were re-enacted 
in substance in the General Statutes of I860.* 

§ 303. In 1862,5 ^-^q filing of a certificate in 
case a married woman did business on her own 
account was required, which in 1881 ^ was changed 
to recording instead of filing. Provision was made 
also for her examination as a judgment debtor. ^ 
If her husband was insane, it was provided that an 
allowance might be made her out of his estate.^ 

§ 304. In 1863,^ she was forbidden from enter- 
ing into partnership with any one. 

§ 305. In 1864, a married woman was author- 
ized to dispose of any accumulation of income 
under a trust, ^^ and to devise the same, and the 
investment thereof, if any. ^^ 

§ 306. In 1865 ^^ provision was made as to her 

^ Ames V. Foster, 3 AUen, 541 ; Gordon v. Dix, 106 Mass. 305; 
Faucett v. Currier, 109 Mass. 79 ; Stevens v. Eeed, 112 Mass. 515. 

2 Parker v. Simonds, 1 Allen, 258 ; Crane n. Kelley, 7 Allen, 250 ; 
Athol Machine Co. a. Fuller, 107 Mass. 437 ; Yale v. Wheelock, 
109 Mass. 502; "Wright v. Dresser, 110 Mass. 51 ; Williams V. 
Hayward, 117 Mass. 532; Nonrse i^. Henshaw, 123 Mass. 96. 

' Tracy v. Keith, 11 Allen, 214. 

* Gen. St., ch. 108. « St. 1862, ch. 198. 

• St. 1881, ch. 64. T St. 1862, ch. 162. 
s St. 1862, ch. 116. 9 St. 1863, ch. 165. 

If St. 1864, ch. 198. 11 St. 1864, ch. 276. 

12 St. 1865, ch. 207 ; Bliss v. FranMiu, 13 Allen, 244. 
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being a witness, in certain cases, but the act was 
repealed, and the subject more fully covered in 
1870.1 In 1867,^ unrecorded marriage contracts 
were declared valid as between the parties thereto 
and their heirs and personal representatives. 

§ 307. In 1868,^ the wages of a married woman 
were made exempt from attachment on trustee 
process against her husband. 

§ 308. In 1869,* she was authorized to contract 
for necessaries to be furnished to herself and 
family, and might sue or be sued thereon, but the 
husband was not to be exempt thereby from lia- 
bility to support her and his family. She also was 
authorized to act as executrix, administratrix, 
guardian, or trustee, but only with the written 
consent of her husband, if he was of sound 
mind.* Marriage contracts and settlements of 
female minors over eighteen were authorized.^ 

§ 309. In 1871,^ suits by and against her in 
tort were authorized, she and not her husband to 
be liable upon a judgment against her, and enti- 
tled to the benefit of a judgment in her favor. 

§ 310. In 1874 the time had coiue for a more 
radical change, and then was passed what may 
be called fairly an Act of Emancipation. ^ This, 

1 St. 1870, oh. 393. " St. 1867, ch. 248. 

8 St. 1868, ch. 95. < St. 1869, ch. 304. 

s St. 1869, ch. 409. 6 St. 1869, ch. 292. 

' St. 1871, ch. 312; Hill v. Duncan, 110 Mass. 238. 
8 St. 1874, cb. 184, and eh. 205. 
10 
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as subsequently added to and amended, forms 
the basis of our present law, as outlined in this 
chapter. 

§ 311. References to many of the early statutes 
upon other branches of the law will be found in 
their appropriate chapters so far as the author 
has deemed them of value in determining existing 
rights. 
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CHAPTER IX. 

SEPARATION BY DIVORCE. 

§ 312. OuB ancestors had a very high idea of 
the sanctity of the marriage tie, and felt that its 
dissolution should be decreed only by a high 
tribunal. 1 

§ 313. "All causes of marriage, divorce, and 
alimony . . . shall be heard and determined by 
the Governor and Council until the legislature 
shall, by law, make other provision," are the 
words of the Constitution of Massachusetts.^ 

§ 314. Very early, because of the " great ex- 
pense " of coming to Boston, and because " the 
truth might be better discerned " where the par- 
ties live, it was provided by the legislature that 
all questions of divorce and alimony should be 
heard and tried by the Supreme Judicial Court 
holden for the county where the parties live, and 
the decree of that Court was made final. ^ 

§ 315. For more than one hundred years the 
legislature, although constantly urged, refused to 

1 St. 4 W. & M. (Ano. Chart. 243). 

2 Part 2, ch. 3, art. 5. » St. 1785, ch. 69, § 7. 
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make any change. The highest Court in the land 
was none too high for such a subject. In 1887, a 
new policy was adopted, and sole original jui'is- 
diction was given to the Superior Court.^ Now 
any one of the eighteen judges of that Court has 
power to unravel the snarls or cut the knots in 
the tangled matrimonial skein. 

§ 316. Formerly either party might demand a 
trial by jury,^ but now all proceedings for divorce 
are heard by a judge, sitting without a jury.^ The 
Legislature has no power to grant a divorce,* nor 
to authorize the Court to grant one to a particular 
individual.^ " , 

§ 317. There is at present but one form of 
divorce authorized in this Commonwealth, a 
divorce from the bonds of matrimony. All 
decrees are in the first instance decrees nisi, 
which become absolute, without further action by 
anybody, at the expiration of six months from the 
date of the original decree nisi, unless (and this 
is the meaning of the word nisi) in the meanwhile 
the Court for suflScient cause, on application of 
any party interested, has otherwise ordered.^ This 
law went into effect, May 2, 1898, and expressly 

1 St. 1887, ch. 332; Ingalls v. Ingalls, 150 Mass. 57. 

2 St. 1855, ch. 56 ; St. 1857, ch. 255 ; Gen. St. ch. 107, § 15. 
s St. 1877, ch. 178, § 4. 

* Sparhawk v. Sparhawk, 116 Mass. 315. 

5 Simonds v. Simonds, 103 Mass. 572; Holdeu v. James, 11 
Mass. 396. 

6 St. 1893, eh. 280. 
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provides that it shall not apply to decrees nisi 
entered prior to May 1, 1893, as to which the law 
existing at the time of the granting of the same 
still applies.^ 

§ 318. Under these earlier laws, the divorce 
nisi became absolute after the six months only 
through the positive action of the Court, and not 
from the mere lapse of time. A divorce nisi did 
not, and does not, dissolve the marriage. Not 
until it becomes absolute are the chains actually 
and permanently broken. ^ The parties, therefore, 
not infrequently were, and still may be, entrapped 
through sheer ignorance. Thus, in one case, a 
man to whom a divorce nisi was granted in April 
married again in June, believing that he had 
obtained a divorce and might legally marry. The 
second marriage was in law an act of adultei-y,^ 
and was sufficient ground for refusal to make the 
divorce absolute.* The fact that both parties 
entered into the marriage and cohabited in full 
belief that it was valid would make no difference. 
Thus, a woman who had obtained a divorce nisi 
from her husband on May 18, which was not 
made absolute until November 21, married again 

1 St. 1867, ch. 222 ; St. 1870, ch. 404, § 3 ; St. 1873, ch. 371, § 2 ; 
St. 1881, ch. 234, § 2; Pub. St., ch. 146, § 19 ; St. 1882, ch. 223; 
St. 1893, ch. 194. 

2 Edgerly v. Edgerly, 112 Mass. 53; Graves u. Grares, 108 
Mass. 314, 320. 

8 Commonwealth v. Thompson, 11 Allen, 23. 
* Moors V. Moors, 121 Mass. 232. 
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on November 20, the day prior to the entry of the 
decree absolute. She wanted to have the marriage 
postponed, but was over-persuaded by her too ardent 
lover, who assured her that her divorce was abso- 
lute without entry of a decree, and that she could 
marry him lawfully at that time. Both parties 
then, and, during subsequent cohabitation, believed 
their marriage to be valid. With possession came 
satiety, and, the affections of her spouse cooling, 
he got rid of her by raising this technical point, 
and the Court declared their marriage void.^ It 
will be noticed that in each case the re-marriage 
took place under a mistake not of fact, but of 
law. If one re-marries before the decree nisi 
becomes absolute, in the belief that the decree 
nisi is in itself an absolute divorce, this is a mis- 
take of law, and there is no redress. If, however, 
the re-marriage is contracted in the mistaken 
belief that the first spouse is dead, or that the 
proper steps have been taken by an attorney to 
make the divorce absolute, these are mistakes 
of fact, and a decree absolute may be entered, 
although the marriage itself is void.'* 

§ 319. This distinction between a mistake of 
law and a mistake of fact cannot always be easily 
explained to a layman, particularly if he is also 
told that, where a judge makes the same mistake, 
the result is exactly reversed. Everybody except 

1 Cook V. Cook, 144 Mass, 163. 

2 Darrow v. Darrow, 159 Mass. 262 ; Pratt v. Pratt, 157 Mass. 503. 
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a judge is presumed to know the law; nobody 
except a judge is deemed infallible upon a ques- 
tion of fact. If a layman makes a mistake of 
fact, it often can be rectified;^ if he makes a 
mistake of law, he is hopelessly lost.^ If a judge 
makes a mistake of law, he can be set straight by 
a higher tribunal ; ^ if he makes a mistake of fact, 
there is no redress, whether upon exception, appeal, 
or report.* 

§ 320. Formerly what was known as a divorce 
from bed and board, a mongrel, half divorce,^ 
was authorized. It is provided now that, where 
such a divorce has been granted under laws here- 
tofore in force, or in case of a divorce nisi, if the 
parties have lived separately for three consecutive 
years next after the decree, a divorce from the 
bonds of matrimony may be decreed upon the 
petition of the party in whose favor the previous 
decree was granted; or if they have lived sepa- 
rately for five consecutive years next after such 
decree, a divorce from the bond of matrimony may 
be decreed in favor of either party.® Upon the 
hearing to make the decree absolute, evidence 
upon the merits of the original libel will not be 

1 Darrowa. Dartow, 159 Mass. 262. 

2 Peirce v. Peirce, 160 Mass. 216. 

8 Pub. St., ch. 146, § 34 ; Brigham v. Brigham, 147 Mass. 1.59. 

* Sparhawk v. Sparhawk, 120 Mass. 390; Stuart v. Stuart, 123 
Mass. 370. 

* Dean v, Richmond, 5 Pick. 461. 

6 St. 1875, ch. 226 ; Pub. St., ch. 146, § 3. 
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admitted ordinarily,^ but anything that has oc- 
curred subsequently may be considered by the 
Judge. ^ 

§ 321. A divorce may be decreed for any of the 
following causes : ^ — 

1. Adultery. 

2. Impotency. 

3. Extreme cruelty, cruel and abusive treat- 
ment, or on the libel of the wife when the hus- 
band, being of sufficient ability, grossly or wan- 
tonly and cruelly refuses or neglects to provide 
suitable maintenance for her. 

4. Utter desertion continued for three consecu- 
tive years next prior to the filing of the libel. 

5. Gross and confirmed habits of intoxication, 
caused by drink, or by the voluntary and exces- 
sive use of opium or other drugs.* 

6. When either party has separated from the 
other without his or her consent, and has united 
with a religious sect or society that professes to 
believe the relation of husband and wife void or 
unlawful, and has continued united with such sect 
or society for three years, refusing during that 
time to cohabit with the other party. 

7. When either party has been sentenced to 
confinement at hard labor, for life or for five years 

1 Whiting V. Whiting, 114 Mass. 494. 
'■^ Pratt V. Pratt, 157 Mass. 503, 505. 
s Pub. St , ch. 146, §§ 1, 2. 
« St. 1889, ch. 447. 
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or more, in the state prison, or in a jail or house 
of correction. 

§ 322. A divorce may be decreed for any of 
these causes, notwithstanding that the libellee has 
been absent continuously for such a period of time, 
and under such circumstances, as would raise a 
legal presumption of death. ^ 

§ 323. No distinction is recognized between 
husband and wife in respect to the gravity of 
marital offences, when considered as grounds of 
divorce; both parties stand alike before the law.^ 

§ 324. Ordinarily a divorce is not granted upon 
the uncorroborated testimony of the libellant, but 
this is merely a general rule of practice and not 
an inflexible rule of law. ^ 

§ 325. When adultery is charged and the 
libellee does not appear, or is defaulted, the per- 
son alleged to be particeps eriminis with the libel- 
lee may be allowed, in the discretion of the Court, 
to appear and contest the libel.* 

§ 326. It is difficult to see why the alleged 
particeps eriminis should not have the absolute 
right independently of the Court's discretion, or of 
the libellee's default, to appear and defend at any 
time and in any event. Gross injustice may be 

1 St. 1884, ch. 219, to oTercome the decision in Bodwell v. Bod- 
well, 113 Mass. 314. See Whippen v. Wliippen, 147 Mass. 294. 

2 Gumming v. Gumming, 135 Mass. 386, 388. 
8 Robbins !>. Bobbins, 100 Mass. 150. 

< St. 1890, ch. 370. 
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done to one falsely accused, even though the libel- 
lee appears, and contests. A half-hearted, insin- 
cere defence may be worse than none at all. In all 
cases, the name of the person charged with being a 
parapiour must appear in the libel, if known, ^ and 
thus one may be held up to public disgrace with 
no absolute right to appear and prove innocence. 

§ 327. Upon a divorce for adultery, or other 
crime, if committed within the Commonwealth 
and not barred by the statute of limitations, the 
Court, in its discretion, may cause notice to be 
given to the district attorney, whose duty it then 
becomes to institute criminal proceedings against 
the guilty party. ^ 

§ 328. It is rarely possible, or necessary, to 
prove the act of adultery by direct testimony of 
an eyewitness. Indeed, this sometimes is the 
least to be relied upon, for it may be the result of 
perjury^ or conspiracy.* The question is one of 
fact which may be inferred from circumstances. 
Evidence of improper familiarity, whether pre- 
vious^ or subsequent ^ to the date of the libel, is 
admissible. When an adulterous disposition is 
shown to exist between the parties at the time of 

1 Church V. Church, 3 Mass. 157 ; Choate v. Choate, 3 Mass. 391. 

2 Pub. St., ch. 146, § 44. 

8 Commonwealth v. HoUis, 140 Mass. 436. 
* Commonwealth v. Nichols, 134 Mass. 531. 
5 Commonwealth v. Merriam, 14 Pick. 518. 
8 Thayer w. Thayer, 101 Mass. Ill, overruling Commonwealth i'. 
Horton, 2 Gray, 354, and Commonwealth «. Thrasher, 1 1 Gray, 450. 
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the alleged act, the mere opportunity with com- 
paratively slight circumstances showing guilt will 
be sufficient to justify the inference that the act 
has taken place. Evidence of the adulterous dis- 
position of the alleged paramour, however, is not 
admissible, unless it is shown to have been shared 
by the libellee.^ 

§ 329.' Confessions are not always to be relied 
upon, for they may have been made falsely for the 
purpose of facilitating divorce;^ but if corrob- 
orated,^ or if there is no reason to suspect collu- 
sion, confession is sufficient proof. In one case a 
divorce was granted to a wife, whose husband had 
been separated from her and without the Com- 
monwealth fourteen years, upon his confession, 
contained in a letter in which he expressed his 
penitence and desired a reconciliation, that he had 
been living with another woman, by whom he had 
had children.* 

§ 330. While marriage ordinarily operates as 
an oblivion of all that is passed, and acts of adul- 
tery committed prior thereto are no ground in 
themselves for divorce, yet such acts, especially 
if they occur about the time of the marriage (as, 
in one case, on the very morning of and before 
the marriage), are admissible to explain the char- 

^ Pond V. Pond, 132 Mass. 219. 

2 Baxter v. Baxter, 1 Mass. 346 ; Holland v. Holland, 2 Mass. 154. 

' Commonwealth v. Tarr, 4 Allen, 315. 

* Billings V. Billings, II Pick. 461. 
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acter of doubtful conduct between the same parties 
after marriage.^ 

§ 331. Evidence of the reputation for chastity of 
the woman with whom the offence is charged to 
have been committed may be admissible in 
defence, 2 and evidence of the bad reputation in 
that respect of men calling upon a woman espe- 
cially if notorious and known to her, may be 
shown, not as evidence of the act, but as a cir- 
cumstance to be considered when connected with 
other evidence of an equivocal character. ^ Evi- 
dence of an attempt to avoid or escape arrest 
bears upon the question of guilt.* 

§ 332. Proof of a second marriage without proof 
of cohabitation thereunder is insufficient," but such 
cohabitation may be shown from the fact that the 
parties occupied the same house or room, and 
spoke of each other as husband and wife.® Evi- 
dence will not be received that, although they oc- 
cupied the same bed, they did not and physically 
could not have had carnal connection. The Court 
will not, from motives of decency and good morals, 
enter into any such investigation.'^ 

1 Brooks V. Brooks, 145 Mass. 574. 

* Commonwealth v. Gray, 129 Mass. 474. 
8 Clement v. Kimball, 98 Mass. 535. 

* Commonwealth v. Brigham, 147 Mass. 414. 
^ Keemle v. Reemie, 4 Mass. 586. 

^ Commonwealth v. Bowers, 121 Mass. 45 ; Commonwealth v. 
Holt, 121 Mass. 61 ; Commonwealth v. Clifford, 145 Mass. 97. 
' Clapp V. Clapp, 97 Mass. 531. 
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§ 333. If a person charged with adultery testi- 
fies in denial, but fails to call the alleged particeps 
criminis in confirmation of the denial, such failure 
would afford just ground for distrust. It is com- 
petent and desirable, therefore, to show that it 
was impossible to secure the attendance, or the 
testimony, of the witness.^ But, if summoned, 
the alleged particeps criminis is not obliged to 
testify. 2 

§ 334. If at the time of the act the guilty 
party was insane, a divorce will not be granted.^ 

§ 335. A divorce for adultery committed by the 
wife does not of itself affect the legitimacy of the 
children of the marriage, but such legitimacy, if 
questioned, must be tried and determined by 
independent proceedings at common law.* 

§ 336. But one case seems to have reached our 
Supreme Court based upon impotency as a ground 
for divorce, and although a technical legal point 
was decided at first in favor of the libellant, the 
divorce finally was refused.^ 

§ 337. Bishop, in his work upon Marriage and 
Divorce, says thab mere barrenness is not impo- 
tence;^ that the defect may exist in man or 



' Pond V. Pond, 132 Mass. 219. 

2 Mayo V. Mayo, 119 Mass. 290. 

3 Broadstreet o. Broadstreet, 7 Mass. 474. 
* Pub. St., ch. 146, § 23. 

6 Merrill v. Merrill, 126 Mass. 228. 
6 I., § 322. 
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woman ;^ that it must exist at the time of mar- 
riage, and not have since arisen; that it must be 
incurable ; ^ and that a long delay in bringing a 
libel is open to suspicion. ^ 

§ 338. The distinction between the statute of- 
fence of " extreme cruelty " and that of " cruel 
and abusive treatment " seems to be this : extreme 
cruelty requires proof of personal violence inten- 
tionally inflicted, while cruel and abusive treat- 
ment covers any acts or conduct which injure or 
endanger life, limb, or health, or create reason- 
able apprehension of such injury or danger from a 
continuance of the cohabitation.* Thus, under 
the former, nothing but the scevitia of the civil 
law is sufficient.^ Threatening and abusive lan- 
guage does not constitute the offence,^ unless it 
causes such misery and wretchedness as to affect 
the health, or create a danger of such injury, or 
a reasonable apprehension of such danger, from 
further cohabitation.'' Some of the cases which 
seem irreconcilable are only so because this dis- 
tinction was lost sight of in the pleading. Thus, 
in one case a divorce was refused because the 
evidence did not show personal violence ; the Court 
holding that this was necessary under a charge of 

1 Bishop on Marriage and Divorce, I., § 331. 

2 Id., § 332. s Id., II., § 582. 
' Lyster v. Lyster, HI Mass. 327, 328, 329. 

^ Warren v. Warren, 3 Mass. 321. 

6 Hill u. Hill, 2 Mass. 150 ; French v. French, 4 Mass. 587. 

' Bailey v. Bailey, 97 Mass. 373, 
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extreme cruelty.^ Had the charge in the libel 
been that of cruel and abusive treatment, there 
would have been a sufficient cause of divorce.^ 

§ 339. In each case it is largely a question of 
fact, and it is for the presiding judge to say how 
far striking a wife in the eye with the fist, knock- 
ing her down, throwing an egg or a chair or a 
book or a lighted lamp at her, pouring cold water 
upon her while she is in bed, thus causing her to 
take cold, kicking her in the bowels, slapping her 
face, pulling her out of bed and dragging her 
around the floor by the hair, are acts of cruelty 
or " mere bucolic pleasantries. " * 

§ 340. Mere neglect on the part of a husband 
to provide for the maintenance of his family is 
not enough. It must be gross or wanton and cruel 
on his part, he being of sufficient ability to pro- 
vide. Even if the neglect of the husband con- 
tinues for many years, yet if neither the wife nor 
her children have in fact suffered, or been in dan- 
ger of suffering, from want of support, a divorce 
will not be granted. If the wife relies on her 
earnings, or her income, or is supported by her 
friends or family, she is not within the words of 
the statute. There of course may be instances 
where, from previous habits, or mode of life, or 
state of health, or incapacity to labor from any 

1 Ford V. Ford, 104 Mass. 198. 

" Lyster v. Lyster, 111 Mass. 327, 330. 

« Smith V. Smith, 167 Mass. 87. 
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cause, a neglect by the husband to furnish suita- 
ble support would cause injury to health, or danger 
of such injury, or reasonable apprehension thereof; 
but anything short of this will not satisfy the 
statute. 1 

§ 341. Neither utter denial of sexual inter- 
course by a wife,'' nor habitual self-abuse hy a 
husband in his wife's presence,^ amounts to 
cruel and abusive treatment. 

§ 342. Evidence that a wife opened a letter 
addressed to her husband, that she had charged 
him with infidelity, had followed him in the 
evening in disguise, and had opened a trunk be- 
longing to him and taken from it miniatures of 
other women, would not constitute a defence to 
her libel for his cruelly neglecting to support 
her,* nor would statements made to him in an 
anonymous letter.^ 

§ 343. Where one party terminates the cohabi- 
tation by desertion, the other is not bound to take 
any steps to restore it.^ The desertion must be 
continuous for three years, down to the time of 
filing the libel, and it must be against the will 
and consent of the party deserted.'^ An absence 

1 Peabody v. Peabody, 104 Mass. 195 ; Holt v. Holt, 117 Mass. 202. 

2 Cowles V. Cowles, 112 Mass. 298. 

8 W V. W , 141 Mass. 495. 

* French v. French, 14 Gray, 186. 
6 Mayo V. Mayo, 119 Mass. 290. 

" Ford V. Ford, 143 Mass. 577, 579. 
' Bradley v. Bradley, 160 Mass. 258. 
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by consent,^ or caused by the other's miscon- 
duct,^ or if there is an existing decree of the Pro- 
bate Court for sajjarate maintenance,^ or if the 
complaining party does anything to make a return 
impossible, such as himself bringing a libel,* or 
contracting a second marriage,^ is no desertion. 

§ 344. Consent means manifested consent, and 
the undisclosed emotions of the deserted party do 
not affect his rights. Thus, if a wife leaves her 
husband, he may be glad in his heart to be rid of 
her, but if he does not express the feeling either 
by conduct or words, and is willing to give her a 
home as long as she will accept it, he will not 
lose his right to a divorce. A contrary doctrine 
would make a divorce for desertion almost always 
unattainable without perjury, for except in unu- 
sual circumstances it is not to be supposed that a 
person deserted would be willing to receive the 
deserter back up to the very moment of filing the 
libel. 6 

§ 34.5. Mere refusal of sexual intercourse is not 
desertion,^ but the wilful denial of companionship 
and the protection of home, with the intentional 

^ Lea ;;. Lea, 8 Allen, 418 ; Franklin v. Franklin, 154 Mass. 515. 
2 Lea y. Lea, 99 Mass. 493 ; Lyster v. Lyster, 111 Mass. 327. 
8 Miller v. Miller, 150 Mass. 111. 

4 Ford V. Ford, 143 Mass. 577. 

5 Whippen u. Whippen, 147 Mass. 294; Pierce v. Pierce, 160 
Mass. 216. 

6 Ford V. Ford, 143 Mass. 577, 579. 

' Southwick 0. Southwick, 97 Mass. 327. 
11 
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permanent a,bandonment of all matrimonial inter- 
course, even if accompanied from time to time by 
some contribution towards a wife's support, may 
constitute desertion. ^ 

§ 346. Formerly either party under some cir- 
cumstances might obtain a divorce for desertion, 
but the law now is changed, and only the party 
deserted can avail himself of the desertion.^ 

§ 347. No libel for divorce on the ground of 
desertion can be defeated by a temporary return, 
or other act done by the deserting party, if it 
appears that such return or other act was not 
made or done in good faith, but was with the 
intent to defeat the obtaining of a divorce.* 

§ 348. The time of desertion continues to run 
even though the deserter for a large part of the 
time is in prison, under successive sentences, i£ 
during the intervals between his several commit- 
ments he neither returns to the society of his wife 
nor contributes to her support.* 

§ 349. The statute which makes gross and con- 
firmed habits of intoxication a ground of divorce 
does not undertake to define those terms, and they 
probably do not admit of precise definition. It 
does not point out how long continued or how 

1 Magrath v. Magrath, 103 Mass. 577. 

2 Padelford a. Padelford, 159 Mass. 281. See Pidge v. Pidge, 
3 Met. 257, and Fera u. Fera, 98 Mass. 155, decided under early 
statutes. 

8 Pub. St., ch. 146, § 20. « Hews v. Hews, 7 Gray. 279. 
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frequent the intoxication must be to be pronounced 
habitual, or to what extreme it must be carried to 
be described properly as gross. Where the evi- 
dence shows that the libellee for a period of twelve 
or fifteen years had yielded as often as three or 
four times a year to an impulse to drink to excess ; 
that on such occasions he became grossly intoxi- 
cated, continuing in that condition a week or ten 
days together, and that at such times he went or 
was sent to an asylum for inebriates ; that when 
the desire for drink came upon him he could not 
resist, and that a single glass would bring on 
excessive drinking, and a renewal of gross intox- 
ication ; that there had been no apparent improve- 
ment in his habits in this respect, and that any 
undue excitement would make him drink, — it was 
held that the Judge who tried the case was justi- 
fied in granting a divorce. ^ 

§ 350. This of course was an extreme case; 
divorces are granted at every term of Court upon 
much less evidence; but as it is in each case 
largely a question of fact, upon which there is no 
appeal,^ very few cases ever reach the upper Court. 

§ 351. Formerly the habit must have been con- 
tracted after the marriage,^ but now it makes no 
difference when it was contracted if it exists.* 

1 Blaney v. Blaney, 126 Mass. 205. 

^ Ante, § 319. 

» St. 1870, ch. 404, § 2. 

« St. 1873, ch. 371, § 6; Pub. St., ch, 146, § 1. 
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§ 352. No case charging as an offence the union 
with a religious sect or society has reached the 
Supreme Judicial Court. The requirements of 
the statute are very nearly equivalent to deser- 
tion for three years, which, as we have seen, is an 
independent cause of divorce. ^ 

§ 353. Sentence to confinement at hard labor 
has been interpreted to mean in the State prison or 
other place of imprisonment within the Common- 
wealth, and a sentence to imprisonment elsewhere 
is not a sufficient cause for divorce. This does 
not mean necessarily that our prisons are worse 
than those elsewhere; but the essence of the 
offence lies in the crime which leads to the pun- 
ishment. It is not every crime which warrants a 
divorce, but such only as under our laws, inter- 
preted by our courts and tried by our juries, result 
in imprisonment for five years. Imprisonment 
elsewhere might be for a cause punishable here 
much more lightly, or perhaps not punishable 
here at all.^ 

§ 354. After a divorce for this cause, no pardon 
to the offending party can restore his conjugal 
rights.^ 

§ 355. Divorce proceedings must be commenced 
by a written statement or petition called a libel, 
signed by the libellant personally if of sound mind 
and legal age to consent to marriage, otherwise 

1 Ante, § 321. 2 Leonard v. Leonard, 151 Mass. 151. 

1 Pub. St., eh. 146, § 2. 
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by a guardian or person admitted by the Court to 
prosecute the libel as next friend. ^ 

§ 356. The party bringing the libel is called 
the libellant, the one against whom it is brought 
is called the libellee. 

§ 357. A signature by attorney is not sufficient, 
even though the libellant is without the State ;^ 
nor is the signature of a guardian of a spendthrift.^ 
A guardian of one under age or insane may sign 
a libel. It may happen that a divorce is desira- 
ble even for an insane person, qp account of prop- 
erty or other interests, and the Court will grant it 
for cause upon petition of a guardian, although the 
ward's mind is in such condition that there is no 
rational wish or opinion upon the subject.* If 
during the pendency of a libel either party be- 
comes insane, the Court will appoint a guardian.^ 
If both parties are insane, the Court, guardians 
having been appointed, will hear all the evidence 
and dispose of the case as public policy and the 
interests of the parties require.* 

§ 358. More than one offence may be charged in 
the same libel. ^ Indeed, it is not safe to omit 

1 Pnb. St., ch. 146, § 7. 

2 Gould V. Gould, 1 Met. 382 ; WiUard v. WiUard, 4 Mass. 506. 
" Wiuslow w. Winslow, 7 Mass. 96. 

» Cowan V. Cowan, 139 Mass. 377. 

6 Pub. St., ch. 146, § 14; ch. 165, § 25; Mansfield v. Mansfield, 
13 Mass. 412; Little v. Little, 13 Gray, 264; Denny v. Denny, 8 
Allen, 311. 

6 Garnett v. Garnett, 114 Mass. 379. 

' Young V. Young, 4 Mass. 430 ; Fera v. Fera, 98 Mass. 1 55, 1 57. 
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any known cause of divorce, for if there is a fail- 
ure of proof, on tlie ground alleged, and the libel 
is dismissed on that account, a new libel will not 
lie ordinarily for another cause which was known 
to the party at the time of bringing the first libel. ^ 
It is true that amendments may be made or the 
Court may dismiss a libel, expressly stating that 
it is without prejudice to the right to bring 
another ; but all this is a matter of discretion with 
the judge who hears the case, and it is not wise 
to rely too confidently upon his favorable action. ^ 

§ 359. If the libel is dismissed for lack of 
proof, the same matter cannot be tried again in 
subsequent proceedings.^ The entry "libel dis- 
missed," without the addition of the words "with- 
out prejudice," implies final judgment upon the 
merits;* and when there are several grounds upon 
which a libel may be dismissed, the parties have 
not the right to select for the Court the particular 
ground on which it must act.^ 

§ 360. If the libel is not sufficiently definite, 
the Court, in its discretion, may order a bill of 
particulars or further specifications,^ but no ex- 

1 Bartlett v. Bartlett, 113 Mass. 312 ; Thurston v. Thurston, 99 
Mass. 39. 

2 Ford V. Ford, 104 Mass. 198 ; Harrington v. Harrington, 107 
Mass. 329. 

8 Lewis V. Lewis, 106 Mass. 309. 
* Bradley v. Bradley, 160 Mass. 258. 
6 Wiley V. Wiley, 161 Mass. 446. 
° Adams v. Adams, 16 Pick. 254. 
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ception lies to a refusal to make such an order. ^ 
Ordinarily, a written answer should be filed, ^ and 
in practice is required by the Court, and the 
defence at the trial is to be confined to the charges 
made therein;^ but if the libellant sees fit to go 
to trial without an answer, it is too late after trial 
to make the objection.* 

§ 361. The libel must be filed, heard, and deter- 
mined in the Superior Court held for a county in 
which one of the parties lives, except that, when 
the libellant has left the county in which the 
parties have last^ lived together, the adverse party 
still living therein, the libel is to be heard and 
determined in that county.^ A man living in 
one county was sentenced to the State prison in 
another county. It was held that he was " still 
living " in the first county, and that his wife must 
bring her libel for divorce there. ^ 

§ 362. Where the libellee is described as resid- 
ing within the Commonwealth, personal service is 
required. In all other cases service may be made 
by publication, the last publication to be at least 
fourteen days before the return day, and in addi- 
tion an attested copy of the libel, with the order 

1 Gardner v. Gardner, 2 Gray, 434 ; Harrington v. Harrington, 
107 Mass. 329. 

'^ Orrok v. Orrok, 1 Ma.ss. 341. 

8 Pastoret v. Pastoret, 6 Mass. 276. 

* Morrison v. Morrison, 136 Mass. 310. 

' Banister v. Banister, 150 Mass. 280. 

« Pub. St., ch. 146, § 6. 

' Hanson v. Hangon, 111 Mass. 158. 
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thereon, must be sent by letter, registered when 
practicable, to the residence of the libellee, as set 
out in the libel, or, where none is thus set out, to 
the last known residence. Proof of the identity 
of the party served, and, if personal service is not 
made, of actual notice where practicable, is re- 
quired.' Service is usually made by a deputy 
sheriff, accompanied by some one who personally 
knows and identifies the libellee. Service by 
a constable or private individual is not enough 
unless by special order of Court. ^ A mistake in 
the name may invalidate the service. Thus, where 
the name of Launders was by mistake printed as 
Saunders, the Court ordered further notice to be 
given. ^ 

§ 363. Where personal service is made, the 
libellee has ten days, from the return day within 
which to appear,* and where service is by pub- 
lication, if described as in any part of the United 
States east of the Mississippi River, or in the 
States of Louisiana, Missouri, Iowa or Minnesota, 
one month; if described as in any other of the 
United States, or New Brunswick, Nova Scotia, or 
Canada, two months ; if described as elsewhere in 
the United States, or in Great Britain, Ireland, 
or France, three months; and if described as in 

1 Divorce Rules of Superior Court, Rule I. 

' Learitt v. Leavitt, 135 Mass. 191 ; Brown i». Brown, 15 
Mass. 389. 

2 Jenne v. Jenne, 7 Mass. 94. 

* Divorce Eules of Superior Court, Rule II. 
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other foreign parts or residence unknown, six 
months. If no appearance is entered, a case 
must be made out in evidence nevertheless, as 
no divorces are decreed on default alone. In 
practice, the libellee is allowed to appear up to 
the moment of trial, and until the decree nisi is 
entered, provided it is intended in good faith to 
contest the libel. 

§ 364. Upon the libel of a wife for a cause 
accruing after marriage, an attachment may be 
made of the husband's real or personal property, 
by trustee process or otherwise, in substantially 
the same manner as in any action at law to secure 
a suitable support and maintenance to her and 
such children as may be committed to her cus- 
tody,^ and the Court may require the husband to 
pay for the use of his wife during the pendency of 
the libel such reasonable sum of money as may 
enable her to maintain or defend the libel, ^ in- 
cluding counsel fees, although the Court will not, 
enter into the question as between counsel and 
client as to what charges may properly be made 
by the counsel actually employed.^ The allow- 
ance made by the Court rarely is sufficient for 
the full payment of counsel fees. 

§ 365. In libels for divorce, or petitions for 
separate maintenance,* there is no final judgment 
which closes the proceeding as ordinary actions 

1 Vah. St., ch. 146, §§ 11-13. ' Pub. St., ch. 146, § 15. 

« Baldwin v. Baldwin, 6 Gray, 341. * Ante, § 177. 
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are terminated, and the libellant is entitled to 
successive executions until the attached property 
is exhausted, and the attachment continues until 
that time.^ 

§ 366. No divorce can be granted by our Courts 
if the parties have never lived together as hus- 
band and wife in this Commonwealth, nor for a 
cause occurring elsewhere, unless before such 
cause occurred they had lived together here as 
husband and wife, and one of them lived here at 
the time it occurred;^ except that when the libel- 
lant has lived here for five years next preceding 
the filing of the libel, or three years if they were 
inhabitants of the Commonwealth at the time of 
marriage, a divorce may be decreed for any cause 
allowed by law, whether it occurred here or else- 
where, unless the libellant came here for the pur- 
pose of obtaining a divorce. ^ 

§ 367. Living together as husband and wife 
means having a domicil or legal residence here, 
as well as cohabitation. It is not enough that 
the parties may have been at some time tempora- 
rily within the Commonwealth;* nor that they 
have lived here contemporaneously, if they lived 
apart.® If they were married here, actual 

1 Sewall V. Sewall, 130 Mass. 201; Downs v. Flanders, 150 
Mass. 92. 

" Pub. St., ch. 146, § 4. 

« Pub. St., ch. 146, § 5 ; Pranklin v. Franklin, 154 Mass. 515. 

* Eoss V. Koss, 103 Mass. 575. 

' Schrow V. Schrow, 103 Mass. 574. 
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cohabitation does not seem to be necessary,^ 
although doubt has been expressed as to this, the 
Court in a subsequent case implying that the de- 
cision, if upheld at all, could only be upon its spe- 
cial facts.* If married elsewhere, there is no 
doubt about the law. In the case last cited, 
although both parties lived in Massachusetts prior 
to their marriage, yet the marriage took place in 
New Hampshire, where they subsequently lived, 
and the husband did business for about five 
months. The wife then left him and came to 
Massachusetts, where he subsequently came, and 
they continued to live here, but apart, having no 
communication whatever with each other. The 
wife committed adultery here, but our Court held 
that it had no jurisdiction, and could not grant a 
divorce, for the parties had never lived together 
here as husband and wife.* 

§ 368. In case the parties have a domicil, and 
have lived here as husband and wife, full protec- 
tion is given to a married woman who continues 
to reside here, and whose husband commits an 
offence without the State. 

§ 369. The ordinary rule of law is that the 
domicil or legal residence of a wife follows that 
of her husband, and if he leaves the State, and 
establishes his legal home elsewhere, hers legally 
changes at the same time, whether she goes per- 

1 Eaton V. Eaton, 122 Mass. 276. 

2 Weston V. Weston, 143 Mass. 274. 



172 MAREIED WOMEN IN MASSACHUSETTS. 

sonally or not.^ This rule of law, however, is not 
ordinarily allowed to oust our Courts of their 
jurisdiction where an innocent wife seeks a di- 
vorce for a wrong inflicted upon her.^ Thus, if 
a husband whose domicil is Boston goes to New 
York, and here, acquiring a new domicil, commits 
adultery, his wife, who intends to follow him, but 
refuses upon hearing of his crime, does not lose 
her domicil here, and our Courts will take juris- 
diction and grant her a divorce. ^ 

§ 370. If a husband whose domicil is in Massa- 
chusetts determines to go to another State to re- 
side, and starts with his wife upon the journey, 
but, stopping temporarily at an intermediate point, 
there treats her with such extreme cruelty that 
she leaves him and returns to Massachusetts, she 
may bring a libel and obtain a divorce here, be- 
cause his legal domicil is still here. A man must 
have a domicil somewhere, and cannot lose one 
until he actually, both in intent and fact, has 
acquired another. Not having reached his desti- 
nation, and his stay at the intermediate point 
being temporary, he had not acquired a domicil 
in either place, and so had not lost that in 
Massachusetts.* 

1 Greene v. Greene, 11 Pick. 410; Bnrlen v. Shannon, 115 
Mass. 438; Loker v. Gerald, 157 Mass. 42. 

2 Harteau v. Harteau, 14 Pick. 181 ; Brett v. Brett, 5 Met. 233, 
235. 

3 Burtis V. Bnrtis, 161 Mass. 508. 
* Shaw V. Shaw, 98 Mass. 158. 
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§ 371. If the parties have their domicil here 
when the cause occurs, and the innocent party 
removes from the State, the other still residing 
here, our Courts have jurisdiction of a libel 
brought by the non-resident.^ If the husband 
removes from the State, he may also resort to the 
Courts of his new domicil, even though his wife 
does not follow him. It is doubtful whether the 
same rule would apply to a wife who leaves her 
husband here and goes into another State to 
live.* 

§ 372. Various defences to a libel for divorce 
are open, besides a mere denial. Our statutes 
contain no provisions relating to collusion, con- 
nivance, condonation, or recrimination, but all of 
them have been adopted into our procedure from 
the canon and ecclesiastical law of England.^ 

§ 378. Connivance is a good defence to a libel 
for adultery.* Connivance implies consent, a 
desire and intent, or at least a willingness, that 
the act should be committed. There is a mani- 
fest distinction, however, between a corrupt desire 
and intent that the act should be committed here- 
after by one believed to be chaste, and the mere 
desire and intent to obtain evidence of existing 

1 Watkina v. Watkins, 135 Mass. 83; SewaU v. Sewall, 122 
Mass. 156. 

2 Post, § 388. 

8 Pratt V. Pratt, 157 Mass. 503, 506. 

* Pierce v. Pierce, 3 Pick. 299; Cairns v. Cairns, 109 Mass. 408, 
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guilt. 1 Where, therefore, a man who suspects 
his wife watches her, hoping that he may obtain 
proof, but not actually making opportunities for 
her, he is not guilty of connivance. As the Court 
says, although in a majority decision, " He is not 
obliged to throw obstacles in her way, but he must 
not smooth her path to the adulterous bed. " ^ 

§ 374. If one acquiesces in and recognizes the 
validity of a divorce illegally obtained against him 
in another State, he cannot obtain a divorce here 
subsequently for adultery founded on a second 
marriage ; such acquiescence being deemed equiv- 
alent to connivance.^ 

§ 375. Connivance at one act is not necessarily 
a bar to a divorce for another act with the same 
or another particeps criminis. If the act is subse- 
quent to the one connived at, the connivance is 
generally a bar; but if it is prior, all the circum- 
stances are to be taken into consideration, and the 
divorce granted or not, as may seem to the Court 
wise.* 

§ 376. Condonation or forgiveness by the in- 
jured party is a sufficient defence to a libel. 
There is in law no such thing as an unpardonable 
offence against the marital relation. An offence 

^ Compare Robbins v. Eobbius, 140 Mass. 528, with Morrison 
V. Morrison, 136 Mass. 310. 

2 Wilson V. Wilson, 154 Mass. 194, 196. 

8 Loud V. Loud, 129 Mass. 14. 

* Morrison v. Morrison, 142 Mass. 361. 
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at the option of the injured party, may serve as 
ground for divorce, or it may be overlooked 
and forgiven. The question presents itself when 
the facts become known. There may be various 
motives for forgiveness ; but whatever the motive, 
if one who is under no stress of circumstances, but 
is free to act either way, and who has a full under- 
standing of all the facts, deliberately and freely 
elects to forgive, the day for legal complaint has 
passed, the mouth of the injured person ought 
to be sealed thereafter as to that particular offence, 
unless a similar offence is repeated in the future.^ 

§ 377. Cohabitation after knowledge of the 
offence justifies a finding of forgiveness.^ This, 
however, is inferred more easily against a hus- 
band^ than against a wife, because she is more 
under marital authority and more destitute of 
advice and assistance. She may find a difficulty 
in immediately quitting his house.* 

§ 378. Condonation, when relied on as a bar to 
an application for a divorce, implies some knowl- 
edge of the offence committed, and some degree of 
belief in its existence. If the libellant had no 
knowledge of the offence, mere lapse of time will 
not prevent a divorce. Thus, a woman committed 

1 Cnmming v. Cummin^, 135 Mass. 386. 
■■^ Maglathlin v. Maglathlin, 138 Mass. 299. 
8 Anon., 6 Mass. 147. 

* Camming v. Camming, 135 Mass. 386, 388 ; Gardner v. Gard- 
ner, 2 Gray, 434. 
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adultery in 1844, but her husband remained in 
entire ignorance of the fact until eighteen years 
after, when upon his petition a decree was entered 
in his favor. ^ When, however, sufficient grounds 
for the inference are presented in the facts proved 
in their ordinary effect upon the mind, such 
knowledge is presumed. If the knowledge is gen- 
eral and the forgiveness general, it applies to all 
acts, whether actually known or not.^ 

§ 379. Forgiveness always is held to be condi- 
tional, and dependent upon the future faithful per- 
formance of marital duty," and a subsequent 
violation thereof revives the former as a cause of 
divorce.* The subsequent act need not be of 
itself a cause for divorce. Thus, if a husband is 
guilty of extreme cruelty to his wife and she for- 
gives him, subsequent harshness or rudeness, short 
of positive legal cruelty but such as would war- 
rant the Court in inferring that his smothered 
anger may break out again into acts of cruelty, 
taken in connection with the early acts, will be 
ground for divorce.^ 

§ 380. The subsequent need not be of the same 
nature as the early offence. The condition of 
forgiveness is violated, and the original offence 

1 Clark V. Clark, 97 Mass. 331. 

2 Rogers v. Rogers, 122 Mass. 423. 

s French v. French, 14 Gray, 186, 188. 
* Sewall V. Sewall, 122 Mass. 156. 

5 Robbins f. Robbins, 100 Mass. 150; Smith v. Smith, 167 
Mass. 87. 
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revived, if the party forgiven does not abstain 
from the commission of a like offence, and more- 
over treat the forgiving party in all other respects 
with conjugal kindness. Cruelty, desertion, or 
other improper conduct, is sufficient to revive a 
condoned act of adultery. ^ 

§ 381. The forgiving party, by his clemency, 
does not obtain a license to himself to violate 
his marital duty. Thus, a husband who forgives 
an act of adultery in his wife, cannot himself 
commit the act subsequently with impunity. ^ 

§ 382. A suitor for divorce cannot prevail if 
open to a valid charge by way of recrimination of 
any matrimonial offence whatever of equal grade 
under the statutes.' Thus, prior desertion for 
the statute term is a good defence to a charge of 
adultery; but if the desertion has not continued 
long enough to ripen into a legal cause of divorce, 
it is no defence.* So, if a husband is sentenced 
to imprisonment at hard labor in the State prison 
for five years,^ or if he is guilty of extreme cru- 
elty towards his wife,^ he cannot get a divorce 
for her subsequent adultery. 

§ 383. If an inhabitant of this Commonwealth 



1 Bishop on Marriage and DiTorce, 11., §§ 53-56. 

2 Gumming v. Gumming, 135 Mass. 386. 
8 Id., 135 Mass. 386, 389. 

* HaU V. Hall, 4 Allen, 39. 

5 Handy v. Handy, 124 Mass. 394. 

6 Watts V. Watts, 160 Mass. 464, 467. 

12 
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goes into another State or country to obtain a 
divorce for a cause which occurred here while 
the parties resided here,^ or for a cause which 
would not authorize a divorce by our laws, a 
divorce so obtained has no force or effect here,^ 
even though it was granted after a contest.^ 

§ 384. Although the Constitution of the United 
States provides that full faith and credit shall be 
given in each State to the public acts, records, 
and judicial proceedings of every other State, this 
only applies as to judgments where the Court has 
jurisdiction of the cause and the parties. "When 
for any reason it has no jurisdiction, its judgment 
is void, and the recital in its records of the facts 
necessary to give jurisdiction is not conclusive. 
It is competent, therefore, to show that a decree 
of divorce granted in another State, although 
appearing on its face to be valid, is void in 
fact.* 

§ 385. A married woman, by agreement with 
her husband, both residing here, signed and sent 
to Utah a libel for divorce, which was filed there, 
and a decree in her favor entered upon fabricated 
evidence furnished by the husband. Aside from 
the question of fraud, it was held that the divorce 
had no validity here because it was obtained by 

1 Commonwealth v. Kendall, 162 Mass. 221. 

2 Pub. St., ch. 146, § 41 ; Hanover v. Turner, 14 Mass. 227. 
' Chase v. Chase, 6 Gray, 157. 

* Adams v. Adams, 154 Mass. 290, 294. 
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an inhabitant of this Cohimonwealth for a cause 
occurring here while tlie parties resided here, from 
a Court which had no jurisdiction of the parties, 
both being inhabitants of this Commonwealth, and 
neither having ever been in Utah.^ 

§ 386. There is no presumption that the foreign 
Court had jurisdiction. Its powers in the case 
must be shown, and appear to have been strictly 
pursued.^ A foreign divorce granted to one 
party, if invalid for lack of jurisdiction, is no bar 
to divorce proceedings brought here by the other. ^ 

§ 387. If the foreign Court had jurisdiction of 
the cause and the parties, and the divorce is de- 
creed according to the laws of the foreign State or 
country, it is valid and effectual here, although 
the cause for which it was decreed would not be 
sufficient under our law in proceedings here.* 
Such a decree cannot be attacked here, even upon 
the ground of fraud, ^ much less where it was 
granted in good faith.® 

§ 388. A husband living in Massachusetts, 
whose wife had deserted him here, went to Col- 
orado, intending in good faith to make that State 

1 Hardy v. Smith, 136 Mass. 328. 

2 Commonwealth v. Blood, 97 Mass. 538. 

- Lyon V. Lyon, 2 Gray, 367 ; Smith v. Smith, 13 Gray, 209 ; 
Shannon v. Shannon, 4 Allen, 134 ; Burlen v. Shannon, 99 Mass. 
200. 

* Clark V. Clark, 8 Cush. 385 ; Ross v. Ross, 129 Mass. 243, 248. 

6 Hood V. Hood, 11 Allen, 196 ; Hood v. Hood, 110 Mass. 463. 

^ Burlen v. Shannon, 115 Mass. 438. 
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bis future home. After he had been there a year, 
he obtained a divorce from her for the desertion. 
She was served with notice, and the divorce was 
granted in accordance with the laws of Colorado. 
It was held here that, although the wife had never 
been in Colorado, yet her domicil followed that of 
her husbana, and so the Colorado Court had 
jurisdiction of both the parties within the mean- 
ing of the statute, and the validity of the divorce 
should be recognized here. The Court adds: 
" We are not now required to consider whether 
the rule of law would not be the same indepen- 
dently of the legal fiction that the domicil of the 
wife follows that of the husband. " ^ Unless it is 
the same, a wife going to Colorado under reversed 
circumstances could not have obtained a divorce 
there which would have been valid here. Our 
Courts would still retain jurisdiction, the hus- 
band's domicil, and therefore hers, remaining 
here. 2 

§ 389. Pending a divorce, the Court may pro- 
hibit the husband from imposing any restraint 
upon his wife's personal liberty ^ and may de- 
cree alimony to the wife,* and upon a divorce, or 
at any time after a divorce, it may decree alimony 
to the wife, or a part of her estate in the nature 

1 Loker v. Gerald, 157 Mass. 42, 45. 

2 Sewall V. Sewall, 122 Masa. 156, 162. 
s Pub. St., ch. 146, § 16. 

< Pub. St., ch. 146, § 15. 
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of alimony to the husband, ^ and may enforce the 
decree in the same manner as decrees are enforced 
in equity,^ requiring sufficient security to be 
given for payment,^ and may from time to time 
revise and alter its decree, or make a new decree,^ 
awarding costs to either party. ^ 

§ 390. The allowance may be either in instal- 
ments or in gross,^ and an additional allowance 
or any other modification may be made later, if 
from change of circumstances of either party the 
Court deems it wise.'^ It may be made even to 
the guilty party. ^ 

§ 391. Alimony, like pin money, is not consid- 
ered to be the separate property of the wife, but 
is that portion of her husband's estate which is 
allowed her for her present subsistence and live- 
lihood. It is unlike property held for her sole 
and separate use. She ought to apply it exclu- 
sively for her support, and upon her death the 
arrears belong to her husband, subject only to the 
payment of her debts. ^ It is, however, her property 

1 Pal). St., ch. 146, § 36. 

2 Pub. St., ch. 146, § 37. 
8 Pnb. St., ch. 146, § 38. 

1 Pub. St., ch. 146, § 39. » Id., § 40. 

8 Burrows v. Purple, 107 Mass. 428. 

^ Graves !'. Grares, 108 Mass. 314 ; Sparhawk v. Sparhawk, 120 
Mass. 390. 

8 Brigham u. Brigham, 147 Mass. 159; Graves v. Graves, 108 
Mass. 314. 

' Holbrook v. Comstock, 16 Gray, 109, 110. See also Knapp v. 
Knapp, 134 Mass. 353, 355, 357. 
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in the sense that after a decree she is regarded 
as a creditor, and may impeach a conveyance made 
by him of his property with intent to defraud 
her.i 

§ 392. Questions relating to alimony may be, 
although in practice they rarely are, submitted to 
an arbitrator by agreement filed in Court, and his 
decision is final both upon law and fact, unless 
otherwise provided in the submission, or in his 
award, and can be set aside only for exceeding 
the terms of the submission, for fraud or corrup- 
tion, or for such mistake as shows that he did not 
apply to the decision the rules which he intended 
to apply. 2 

§ 393. Execution may issue to enforce a decree 
for alimony, with ^ or without * notice to the re- 
spondent, in the discretion of the Court; but no 
execution can issue until there has been a decree. 
This would seem to be elementary, but a justice of 
the Supreme Judicial Court failed to act upon it.^ 
Upon the execution, the husband may be arrested ^ 
without the annexation of an affidavit or certificate 
of any Court or magistrate authorizing the arrest;^ 
and if he applies to take the poor debtor's oath, 

1 Chase v. Chase, 105 Mass. 38.5. 
8 Carter v. Carter, 109 Mass. 306. 

* Newcomb v. Newcomb, 12 Gray, 28. 

* Bell V. VFalsh, 130 Mass. 163, 166. 

* Brigham v. Brigham, 147 Mass. 159. 

* Chase v. Ingalls, 97 Mass. 524. 
' Bailey v. Bailey, 166 Mass. 226. 
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charges of fraud may be filed against him.^ An 
action of contract will not lie,^ but payment may 
be enforced by process for contempt, ^ or scire 
facias may be brought against him * or his 
estate.^ 

§ 394. A decree for alimony made in the Courts 
of one State may be enforced in another State by 
proper process, at least in the Courts of the United 
States,^ but it is doubtful whether in the absence 
of such a decree an original application for ali- 
mony based upon the foreign divorce would be 
entertained in this State. ^ 

§ 395. Upon granting a divorce to a woman, the 
Court may allow her to resume her maiden name, 
or the name of any former husband.^ This some- 
times is not desirable, especially if she has chil- 
dren, for a difference in name between mother and 
child may prove embarrassing. The name of both 
mother and child may be changed in the Probate 
Court. 9 

§ 396. Upon a divorce for any cause except her 

1 Foster i>. Foster, 130 Mass. 189. 

2 Allen u. Allen, 100 Mass. 373, commenting upon Davol v. 
Davol, 13 Mass. 264, and Howard v. Howard, 15 Mass. 196. 

3 Slade V. Slade, 106 Mass. 499. 

* Morton v. Morton, 4 Cush. 518. 
' Knapp V. Knapp, 134 Mass. 353. 
« Allen V. Allen, 100 Mass. 373. 
' Moran v. Somes, 154 Mass. 200, 202. 
" Pub. St., ch. 146, § 21. 
e Pub. St., ch. 148, § 12. 
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adultery, the wife is entitled to the immediate 
possession of all her real estate, as if her husband 
were dead, and may give title to the same without 
his signature,^ and if he is in possession may oust 
him by writ of entry. ^ The Court may require 
him to restore the whole or any part of her per- 
sonal estate which has come to him by the mar- 
riage, or pay her the value thereof in money, 
appointing a trustee in its discretion, and may 
require the husband to disclose upon oath just 
what of her personal estate came to him, how it 
has been disposed of, and how much remains. 
If the divorce is for her adultery, her title to her 
separate real and personal estate is not affected, 
except that the Court may decree to the husband 
so much thereof as it may deem necessary for the 
support of such minor children of the marriage as 
may have been placed in his custody. If she sub- 
sequently contracts a lawful marriage, his inter- 
est in her estate after her death ceases, except in 
so much thereof as may have been thus decreed to 
him.^ 

§ 397. After a divorce, a wife is not entitled 
to dower in her husband's lands, unless the cause 
of divorce was his adultery or imprisonment, in 
which case she is entitled to dower as if he were 

1 Moran v. Somes, 154 Mass. 200. 

2 Dunham v. Dunham, 128 Mass. 34. 

8 Pub. St., ch. 146, §§ 24-27 ; Moran <i. Somes, 154 Mass. 200, 
202. 
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dead. If he dies within six months after a decree 
nisi, she is entitled to her dower. ^ 

§ 398. Violation of the marriage duty is not 
of itself enough to bar the interest of either in the 
other's property. Thei-e must be an actual de- 
cree of divorce during life. If the person injured 
does not see fit to take action, no one else has a 
right to interfere. 2 

§ 399. After divorce, each may contract with 
and sue the other as if single,^ and if either has 
property of the other in his or her possession, 
trustee process will lie for its attachment by a 
creditor.* 

§ 400. It is not safe for a couple who have 
been divorced to live together in the same house, 
for if they do they are guilty of adultery, how- 
ever innocent their real relations may be.^ 

§ 401. No one who has not been duly admitted 
as an attorney at law in this Commonwealth is 
allowed to advertise or solicit divorce business;^ 
and heavy penalties are provided for any one who 
falsely personates or wilfully and fraudulently 
procures the personation of another, or fraudu- 
lently procures false testimony to be given, or 
makes a false or fraudulent return of service of 

1 Pub. St., ch. 146, § 28 ; ch. 174, § 13. 

^ Lakin v. Lakin, 2 Allen, 45. 

' Chapin v. Chapin, 135 Mass. 393. 

< Porter v. "Wakefield, 146 Mass. 25. 

« Pub. St., ch. 146, § 42. 6 gt. i887, ch. 320. 
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process in divorce proceedings,^ or knowingly 
procures, obtains, or assists in procuring or ob- 
taining a false, counterfeit, or fraudulent divorce, 
or any divorce or decree of divorce in favor of 
a resident of this State from a Court in another 
State not having jurisdiction to grant such de- 
cree ; ^ or except in compliance with an order of 
a Court of competent jurisdiction gives, signs, or 
issues a writing purporting to grant a divorce or 
purporting to be a certificate that a divorce has 
been granted to persons who are husband and wife 
under the laws of this Commonwealth.^ 

§ 402. If a divorce has been obtained fraudu- 
lently, the Court subsequently, upon petition of the 
aggrieved party, may vacate the decree,* whether 
nisi or absolute, and then dismiss the libel ;^ 
but until thus vacated the decree is conclusive.^ 
Lapse of time may affect the decision of the 
Court, and a decree will not be vacated after 
the lapse of twelve years upon the ground that 
the adverse party suborned witnesses, when all the 
evidence to siistain the charge was known to the 
complaining party at the time of the original 
trial ; nor upon the ground that the adverse party 
by bribery and intimidation induced the peti- 

1 Pub. St., ch. 146, § 43. a St. 1886, ch. 342. 

3 St. 1891, ch. 59. 

" Edson V. Edson, 108 Mass. 590 ; Carley v. Carley, 7 Gray, 545. 
5 Wiley V. Wiley, 161 Mass. 446. 

8 Greene v. Greene, 2 Gray, 361 ; Edgerly v. Edgerly, 112 Mass. 
53 ; Whiting v. Whiting, 114 Mass. 494. 
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tioner's witnesses to secrete themselves and avoid 
testifying when it appears that the petitioner 
made no effort to procure their attendance or to 
obtain a postponement of the trial. i 

§ 403. A writ of review will not lie to revise a 
decree dismissing a libel for divorce. ^ 

1 Holbrook v. Holbxook, 1,14 Mass. 568. 

2 Lucas i>. Lucas, 3 Gray, 136. 
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CHAPTER X. 

SEPAEATION BY AGREEMENT. 

§ 404. Strictly speaking, an agreement to sep- 
arate is against public policy, but legal hairs are 
easily split ; and while an agreement to separate 
is illegal, an agreement based upon separation may 
not be. Where an agreement is made in contem- 
plation of future separation, the current of author- 
ity is against its validity, but it may be valid if 
the separation has taken place, or is to take place 
immediately. 1 

§ 405. The agreement, if directly between hus- 
band and wife, has no validity ; ^ but if made through 
a third person, it will be upheld by the Courts.^ 

§ 406. Thus, in a very early case, a bond from 
the husband to his wife's father for her mainte- 
nance after a voluntary separation, "for their 
mutual comfort to avoid the effect of jealousies 
and animosities that existed between them," was 
held legal and meritorious.* 

1 Grime v. Borden, 166 Mass. 198; Fox v. Davis, 113 Mass. 255, 
25"; Fay v. Guynon, 131 Mass. 31. 

2 Silverman v. Silverman, 140 Mass. 560 ; Whitney v. Closson, 
138 Mass. 49, 52. 

* Hoi brook v. Comstock, 16 Gray, 109. 
« Page V. Trufant, 2 Mass. 159, 163. 
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§ 407. In another case the agreement was as- 
sumed, but not decided by the Court to be valid, 
"although obnoxious certainly to very grave 
objections, from the impolicy of furnishing fa- 
cilities for a continued separation of those whose 
solemn obligations and duties have united them 
as members of one family." In this case it was 
held that while the wife's subsequent divorce from 
her husband, on her petition, might not of itself 
terminate his agreement to pay money for her sup- 
port, yet her application for and receipt of alimony 
was an acceptance thereof in lieu of the provi- 
sions in the articles of separation. ^ 

§ 408. A bond with sureties, given by a wife 
to her husband, from whom she had separated, to 
make no claim upon him for support, or for any 
cause whatever, is not void as against public 
policy,^ but may be enforced against the sureties, 
notwithstanding that no suit would lie against 
the wife.^ 

§ 409. Where the settlement is made by the 
wife for the benefit of her husband, in view of 
separation, it will not be set aside because of the 
husband's subsequent adultery. The Court says : 
" The deed expresses no condition that he should 
continue chaste, and we see no reason for reading 
one into the instrument. " * It certainly would be 

1 Albee v. Wyman, 10 Gray, 222, 227. 

2 Winn V. Sanford, 148 Mass. 39. 

' Winn V. Sanford, 145 Mass. 302. 
* Chase v. Phillips, 153 Mass. 17, 18. 
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an extraordinary document which contained an 
express condition as to chastity. It remains to 
be seen whether cautious wives will take the hint, 
and hereafter insert a copy of the decalogue in 
their agreements with their husbands. 

§ 410. While a pecuniary obligation based upon 
separation is legal, if based upon a reconciliation 
it would seem to be illegal ! Thus, where a hus- 
band had treated his wife with extreme cruelty, 
entitling her to a divorce, and she agreed not to 
proceed against him legally, but to return to him 
and live with him as his wife, and in considera- 
tion thereof he gave a note for $5, 000 to a trustee 
for her benefit, the Court, by a bare majority, 
decided that tlie note was invalid, and could not be 
collected. A vigorous dissenting opinion declares 
that " reason as well as authority is opposed to the 
decision," adding: "The arrangement tended to 
restore peace and harmony between husband and 
wife, and renew their conjugal relations. It 
would be a curious policy which should forbid 
husband and wife to compromise their differences, 
or preclude either from forgiving a wrong com- 
mitted by the other, " ^ 

§ 411. Had an agreement under seal been given 
instead of a note, the decision possibly might have 
been different. 

1 Merrill v. Peaslee, 146 Mass. 460, 464. 



SEPARATION BY DEATH, EFFECT UPON PROPERTY. 191 



CHAPTER XI. 

SEPARATION BY DEATH, AND ITS EFFECT UPON 
PROPERTY. 

§ 412. Whenever a death occurs, somebody 
must be appointed administrator, or, in case there 
is a will, executor, to settle the estate of the de- 
ceased. If the death is of an inhabitant or resi- 
dent of this Commonwealth, proceedings must be 
commenced in the Probate Court for the county 
in which the deceased was last an inhabitant or 
resident; if the death occurs out of the Com- 
monwealth, in the Probate Court for the county 
in which there is property to be administered. 
Should there be property in more than one county, 
the Court first taking cognizance of the case has 
thereafter exclusive jurisdiction.^ 

§ 413. After the lapse of twenty years from the 
death, original administration cannot be taken 
out, unless property thereafter accrues to the 
estate, or for the first time comes to the knowl- 
edge of a person interested, in which case an addi- 
tional five years from the date when it accrues or 

1 Pub. St., ch. 156, §§ 2, 3, 4. 
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becomes known is allowed.^ There seems to be no 
limitation of time for the probate of a will,^ but 
it is the duty of any one having the custody of a 
will to deliver it to the executors named therein, 
or to the Court, within thirty days from notice of 
the death. If he fails to do so, he may be com- 
mitted to jail, and is liable in damages to any- 
body aggrieved.^ In the early days, executors 
were subject to a penalty of five pounds for each 
month's delay.* 

§ 414. A person aggrieved by an order, sen- 
tence, decree, or denial of a Probate Court or 
judge, may appeal, except in cases in which the 
law otherwise provides, to the Supreme Judicial 
Court as a Supreme Court of Probate within 
thirty days after the act appealed from.^ A 
widow, under this precision, is entitled to an 
appeal. ^ 

§ 415. Neither husband nor wife is under a 
personal obligation to pay the debts of the de- 
ceased, but either may assume the obligation,^ or 
may pay the debts with the assets of the estate, if 
officially appointed by the Court. 

1 Pub. St., ch. 130, §§ 3, 4. 

s Haddock v. Boston & Maine R. R., 146 Mass. 155. 
8 Pub. St., ch. 127, § 13. 

4 St. 1783, ch. 24, § 16 ; Hill v. Davis, 4 Mass. 137. 
6 Pub. St., ch. 156, §§ 5 et seq. ; St. 1888, ch. 290. 
8 Dexter v. Codman, 148 Mass. 421. 

' Carpenter v. Page, 144 Mass. 315 ; Warren v. Jenuison, 6 Gray, 
559. 
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§ 416. A husband, if competent and willing, is 
entitled in all cases to the administration of his 
wife's estate, unless her will prevents. A wife is 
entitled to the administration of her husband's 
estate only in case "the Probate Court may 
deem fit," or the husband so provides by will. 
The Probate Court, if it chooses, may appoint the 
widow alone, or the next of kin, or the widow 
jointly with the next of kin.^ 

§ 417. In some jurisdictions, such as Middle- 
sex, Bristol, and Hampden, the Judges of Pro- 
bate have adopted a rule, more or less arbitrary, 
of refusing to appoint a husband or wife adminis- 
trator of the other's estate and at the same time 
guardian of their minor children, the two offices 
being held usually to be incompatible. The con- 
trary and better rule governs in all other coun- 
ties, where either husband or wife may occupy 
both offices, a guardian ad litem being appointed 
to examine the administrator's account in cases 
of any importance. This lack of uniformity 
within the Commonwealth is unfortunate. 

§ 418. At common law, death was not an injury 
for which damages might be recovered. If a per- 
son, although himself in the exercise of due care, 
was killed instantly by another's negligence, or 
died without conscious suffering, no action for 
damages survived to his legal representatives. 
By statute, it is provided now that, under certain 

1 Pub. St., ch. 130, § I. 
13 
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circumstances, the legal representatives of such a 
person may recover by suit or indictment from 
the person or corporation whose negligence caused 
the death not less than five hundred nor more 
than five thousand dollars, in the case of common 
carriers, and not more than one thousand dollars 
in the case of cities or towns, for the use in equal 
moieties of the widow and children of the de- 
ceased, or if there are no children, the use of the 
widow, and if no widow the use of the next of kin.^ 

§ 419. It is hardly within the scope of this work 
to go further into the details of these statutes, or 
the decisions arising from them; but it may be 
asked in passing whether this law is not in its 
essence the old blood feud with compulsory com- 
position, revived and dressed in modern garb ? 
Damages are assessed not as compensation, but 
with reference to the degree of culpability, and 
thus have some of the elements of old-fashioned 
vengeance paid for in cash.^ 

§ 420. Life assurance is another form of pay- 
ment for death. Provision for either spouse may 
thus be made. How far specific enabling legisla- 
tion is essential is not quite clear, since in the 
absence of a statutory provision a policy on a hus- 
band's life expressed to be for the benefit of his 

1 Pub. St., ch. 52, § 17 ; ch. 73, § 6 ; ch. 112, § 212; St. 1886, 
ch. 140; St. 1894, ch. 499. 

2 Holmes's Common Law, p. 3 ; Pollock & Maitland's History 
of English Law, II., p. 448 et seq. 
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wife would be in the nature of an executory trust 
for her benefit of which she could not be deprived 
without her consent. ^ 

§ 421. In 1844,2 provision was made enabling 
a wife to hold to her separate use and benefit and 
that of her children the proceeds of a policy 
expressed to be for her benefit, and this law 
amended and perfected has continued ever since. ^ 
In the codification of insurance laws made in 
1887,* the prior phraseology was changed, per- 
haps intentionally, and it became doubtful whether 
under this statute a policy could be transferred 
by husband to wife. This was made clear in 
1894 ^ by express words, and now every policy of 
life insurance made payable to or for the benefit 
of a married woman, or after its issue assigned, 
transferred, or in any way made payable to her, 
or to any person in trust for her or for her benefit, 
whether procured by herself, her husband, or by 
any other person, and whether the assignment or 
transfer is made by her husband or by any other 
person, inures to her separate use and benefit and 
to that of her children ; provided that, subject to 

1 Boyden v. Massachusetts Mutual Life Ins. Co., 153 Mass. 
544, 546. See also Nims v. Ford, 159 Mass. 575. 

2 St. 1844, eh. 82. 

3 St. 1854, ch. 453, § 28 ; St. 1856, eh. 252, § 42 ; Gen. St,, cli. 58, 
§ 62; St. 1864, ch. 197; Pub. St., ch. 119, § 167; St. 1894, ch. 522, 
§73. 

* St. 1887, ch. 214, § 73. 
6 St. 1894, ch. 120. 
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the statute of limitations, the amount of any pre- 
miums for said insurance paid in fraud of cred- 
itors, with interest thereon, shall inure to the 
benefit of such creditors from the proceeds of the 
policy.^ Such a policy may be surrendered, like 
other policies of insurance, but not without her 
consent. 2 

§ 422. The legislation proceeds upon the theory 
that the interest of a man's wife and children in 
his life, and his duty to make reasonable provis- 
ion for their support, are not wholly subordinate 
to the claims of his creditors. Accordingly the 
security has been held to be not merely indepen- 
dent of his creditors, or those of the person effect- 
ing the insurance, but independent of the husband 
or the assured. The manifest purpose of the 
statutes is not only to prevent the creditors from 
reaching the fund by proceedings in law or in 
equity, but to restrain the debtor from revoking in 
a moment of caprice or embarrassment the trust 
which he has once created upon a meritorious and 
by the statute a sufficient consideration, and the 
husband therefore cannot dispose of it, either by 
will,^ or assignment.* 

§ 423. If the policy is made payable to a first 
wife and her children, the title at her death vesls 

1 St. 1894, ch. 522, § 73. 2 Id., § 76. 

3 Gould V. Emerson, 99 Mass. 154. 

* Unity Mutual Life Assurance Association v. Dugan, 118 
Mass. 219. 
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in her administrator for the benefit of her children, 
and not in a second wife, whom the husband sub- 
sequently marries as administratrix of his estate.^ 

§ 424. Her assignment of such a policy at most 
can affect her own interest, and not that of the 
children;^ but if the children are not mentioned 
in the policy, they have no title to it as against 
her or her creditors. It is her absolute property, 
which she may transmit to her children, and 
which she holds independent of her husband and 
his creditors, but which is liable to be applied by 
her or by the law to the payment of her debts, ^ 
and her creditors can reach its value in equity 
even during her husband's life.* 

§ 425. The law is otherwise as to benefit cer- 
tificates in such organizations as the Royal Arca- 
num,^ and in companies organized on the plan of 
assessment insurance.® 

§ 426. If a policy in a foreign company is 
taken out in this State by one domiciled here, 
the question of whether it may be assigned or 
taken for debt here is governed by the laws of 
this Commonwealth. Thus, a policy in a New 
York company for the benefit of a wife domiciled 
in Massachusetts, which by the laws of New York 

1 Swan V. Snow, 11 Allen, 224. 

2 Knickerbocker Life Ins. Co. v. Weitz, 99 Mass. 157. 
' Norris «. Massachusetts Ins. Co., 131 Mass. 294. 

* Troy V. Sargent, 132 Mass. 408. 

6 Saunders v. Robinson, 144 Mass. 306. 

6 St. 1890, ch. 421, § 23. 
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is not assignable, may be assigned here by the wife 
to a creditor domiciled here.^ 

§ 427. In determining conflicting claims the 
law of this Commonwealth does not always gov- 
ern. Thus, a policy was issued in New Jersey, by 
a company incorporated under the laws of that 
State, to a citizen of Massachusetts, by which it 
was provided that payment was to be made in New 
Jersey to the wife, or, if she did not survive her 
husband, to their children. Husband, wife, and 
children were lost together at sea, under circum- 
stances which rendered it probable that the vessel 
encountered a severe cyclone, and was lost with 
all on board. Our Court held that the contract 
was obviously made, and was to be construed, with 
reference to the statutes of New Jersey ; that her 
interest under it was contingent upon her surviv- 
ing her husband, and that neither her assigns nor 
her personal representatives could show any right 
to the insurance money except upon proof of such 
survivorship. As no such proof could be fur- 
nished, the money went to the husband's estate, 
and not hers.^ 

§ 428. The question of survivorship in case of 
death in the same accident is one of great diffi- 
culty in all cases of succession. There are acci- 
dents in which the evidence of eyewitnesses may 
be had, and the fact of which survived may be 

1 Mutual Life Ins. Co. of N. Y. v. Allen, 138 Mass. 24. 

2 Fuller V. Linzee, 135 Mass. 468. 
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accurately determined, or there may be evidence 
of the attending circumstances, coupled with the 
peculiar capabilities of either arising from per- 
sonal strength or vigor ; but mere age and sex are 
not decisive tests, and where there is a loss at sea 
in the same accident the presumption, in the 
absence of clear evidence to the contrary, is that 
both died at the same moment. ^ 

§ 429. In insurance on the assessment plan, if 
the wife and children die before the person effect- 
ing the insurance, there is a resulting trust in his 
favor, in the absence of language in the policy 
giving rights to the legal representatives of the 
wife and children.^ 

§ 430. Where a man took out a policy for the 
benefit of his mother, and, subsequently marrying, 
surrendered the policy without the consent of his 
mother, and took a new policy for the benefit of 
his wife, which contained the statement that it 
was a continuation of the first policy, it was held 
that the first policy was a settlement in trust for 
his mother, which he could not revoke, and that she 
and not the wife was entitled to the proceeds.* 

§ 431. Formerly suit had to be brought in the 
name of the administrator for the wife's benefit;* 
but in 1894 * it was provided that the person to 

1 Coye V. Leach, 8 Met. 371 ; Batchelder, Pet'r, 147 Mass. 465. 

2 Haskins v. Kendall, 158 Mass. 224, 227. 

* Pingrey v. National Life Ins. Co., 144 Mass. 374. 

* Wright y.Vermont Life Ins. Co., 164 Mass. 302. 
6 St. 1894, ch. 225, 
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whom a policy of life insurance thereafter (April 
11, 1894) issued is made payable may maintain 
an action thereon in his own name. 

§ 432. Quarantine is the right which a widow 
has to occupy her husband's house free of rent, 
and to maintain herself therein from her husband's 
estate for forty days after his death. ^ Theoreti- 
cally, it prevents the heirs from turning the widow 
into the street immediately after the funeral. 
She is supposed to have at least forty days within 
which to look around, during which time she 
may use such provisions and other articles as may 
be necessary for the reasonable sustenance of the 
family, and may expend money on hand at his 
death, to a reasonable amount, in the purchase of 
provisions and other necessaries. ^ 

§ 433. In practice she is not always sure even 
of the forty days. In a very recent case a widow 
was forced to appeal to the Court to protect her 
against her husband's son by a first marriage. 
The Court found that " on the day after the funeral 
the widow, being of advanced age and ill, unwil- 
lingly left the premises, and was taken in and 
cared for by her neighbors. " Her husband died 
in 1889 ; the decision in her favor was rendered 
in 1894, a delay of five years ! Her quarantine of 
forty days was not of much practical advantage.^ 

1 Pub. St., ch. 124, § 3 ; also ch. 135, § 2. 
' Fellows V. Smith, 130 Mass. 376. 

3 Pratt V. Pratt, 161 Mass. 276. In this case, she was entitled 
to homestead {post, § 435), but was denied it by the heir. 
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§ 434. There seems to be no good reason why a 
wife, merely because her husband is dead, should 
be deprived of her home, or be obliged to pay rent 
for it, at the expiration of forty days, or any other 
term short of her life. No man should have the 
right, by will or otherwise, to deprive his widow 
of the privilege, should she care to exercise it, 
of living and dying in what has been their common 
home. That place at least should be sacred to 
wife and mother. 

§ 435. Homestead is an estate, not exceeding 
eight hundred dollars in value, to which every 
householder is entitled in the farm or lot of land 
and buildings thereon, owned or rightly possessed 
by lease or otherwise, and occupied ^ by him as a 
residence.^ It is exempt from attachment, levy 
on execution and sale for the payment of debts or 
legacies, and from the laws of conveyance, descent, 
and devise, except as specially provided in the 
statute. ^ 

§ 436. If existing at the death of a householder, 
it continues for the benefit of the widow and 
minor children, if some one of them occupies the 

1 Lee V. Miller, 11 Allen, 37; Foster v. Leland, 141 Mass. 
187. 

2 LazeU v. Lazell, 8 Allen, 575 ; Holmes v. Winchester, 138 
Mass. 542. 

3 Pub. St., ch. 123, § 1. See St. 1851, ch. 340 ; St. 1855, ch. 238 ; 
St. 1857, ch. 298; St. 1858, ch. 62; Gen. St., ch. 104; Richards v. 
Chace, 2 Gray, 383; Wildes v. Vauvoorhis, 15 Gray, 139; Johnson 
». Fay, 16 Gray, 144. 
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premises, 1 until the youngest child is twenty- 
one years of age, and until the marriage or death 
of the widow. ^ 

§ 437. If the entire estate exceeds eight hundred 
dollars in value, and is sold subject to homestead, 
the purchaser may recover all over the homestead 
by writ of entry ^ in the husband's lifetime, and 
thereafter that amount may be set off to the widow 
and children in the same manner as dower is set 
off.^ The right is not a substitute for, but is in 
addition to dower.^ 

§ 438. To create such an estate, the fact that 
the property is to be so held must be stated in the 
original deed of conveyance ; or after the title has 
been acquired, a declaration of the design to hold 
it as a homestead may be made by writing duly 
signed, sealed, acknowledged, and recorded in the 
registry of deeds of the county or district where 
the land lies.® 

§ 439. The acquisition of a new estate of home- 
stead operates to defeat and discharge any such 
estate previously existing.® The estate may be 
released during the husband's life by husband and 

1 Brettun u. Fox, 100 Mass. 234; Paul v. Paul, 136 Mass. 286; 
Abbott V. Abbott, 97 Mass. 136. 

2 Pub. St., ch. 123, § 8. 

' Copeland v. Sturtevant, 156 Mass. 114. 

* Pub. St., ch. 123, § 9 ; post, § 470. 

6 Mercier v. Chace, 11 Allen, 194; Silloway v. Brown, 12 Allen, 
30; Bates v. Bates, 97 Mass. 392, 395; Cowdrey u. Cowdrey, 131 
Mass. 186 ; Monk v. Capen, 5 Allen, 146. 

6 Pub. St., ch. 123, § 2. 



SEPARATION BY DEATH, EFFECT UPON PEOPERTY. 203 

wife joining in a deed for the purpose, ^ or in case 
either is insane the Probate Court may authorize 
its release by a guardian.^ After the husband's 
death, the widow, and the guardian of the minor 
children, if authorized by the Probate Court, may 
join in a sale of the homestead.^ It cannot be 
affected by the husband's will.* 

§ 440. Other provisions relating to homestead 
not especially pertinent to the subject of this book 
may be found in Public Statutes, chapter 123. 

§ 441. Articles of apparel and ornament of the 
widow and minor children belong to them respect- 
ively upon the death of the husband.^ 

§ 442. The Judge of Probate may make an 
allowance to the widow out of the personal estate 
for herself and for the family under her care,® 
whether there is a will or nof The amount lies 
largely in the discretionary power of the judge. ^ 
Its purpose is to make a temporary provision only,^ 
and its amount is to be small, merely enough to 
provide for her necessities and those of her minor 
children for a short time, while they have an 
opportunity to adjust themselves to their new 

1 Pub. St,, ch. 123, § 7 ; Howes v. Burt, 130 Mass. 368. 

2 Pub. St., ch. 147, §§ 16-22. 3 Pub. St., ch. 123, § 10. 
* Pratt V. Pratt, 161 Mass. 276. 

5 Pub. St., ch. 135, § 1 ; St. 1838, ch. 145 ; St. 1816, ch. 95 ; St. 
1805, ch. 90. 6 Pub. St., ch. 135, § 2. 

' Williams v. Williams, 5 Gray, 24. 

8 Slack V. Slack, 123 Mass. 443. 

9 Washburn v. Washburn, 10 Pick. 374. 
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situation. In one case, the Probate Court allowed 
$5,000 to the widow of a man whose personal 
estate was over $163,000, but whose indebtedness 
was so large that he died insolvent. The evidence 
showed that there had been very many instances 
of allowances to widows ranging in amount from 
i2,000 to $10,000; but in view of the circum- 
stances of this case, it appearing that there were 
no children, that she was living with her father, 
who was possessed of considerable property, and 
charged her nothing for board or lodging, and 
that she had an income of $1, 200 from her private 
property, the Supreme Judicial Court reduced the 
allowance to $500. ^ The Probate Court has been 
very niggardly in making allowances since this 
decision of the higher Court. 

§ 443. The Supreme Judicial Court has author- 
ized allowances of $800 out of an estate of $9,000,^ 
of $1,500 out of an estate of $47,800,3 and of 
$1,000 out of an estate of $6,000 with debts of 
$4,000,* each case varying from the others in its 
circumstances. An allowance of $895 to the wife 
of a "sheriff of the county, for many years a 
major general of the militia, " was held none too 
much.^ 

§ 444. The Judge of Probate in his discretion 

1 Dale V. Hanover National Bank, 155 Mass. 141. 
' Allen V. Allen, 117 Mass. 27. 
' Newell V. West, 149 Mass. 520. 

* Washburn v. Washburn, 10 Pick. 374. 

* Crane v. Crane, 17 Pick. 422, 428. 
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may refuse any allowance,^ or if he has once re- 
fused, may make an allowance, subsequently, 
under a change of circumstances, and if he 
chooses, later, a still further allowance ;2 but he 
cannot reduce an allowance when made.^ 

§ 445. There is no limit of time within which 
application may be made, although it ought to be 
at an early day, and it will not be granted if it 
comes so late as to cause embarrassment in set- 
tling the estate. Still, it cannot be said, as a 
matter of law, that even a delay of two years and 
eight months makes an allowance impossible. If 
the widow has borrowed means for her support, 
or has lived on charity, there is no reason why the 
means of repaying it should not be furnished her 
by an allowance to the same extent as if she had 
applied for it before receiving the relief.* 

§ 446. An allowance may be made without 
notice to any one, unless a special administrator 
has been appointed, but it is wise to give notice, 
as otherwise the ordinary time limit of thirty 
days for an appeal may not apply. ^ 

§ 447. When made it takes precedence of debts, 
as well as of the expenses of the last sickness and 
of administration ; ® but it is to be paid only from 

1 HoUenbeck v. Pixley, 3 Gray, 521. 

2 Hale V. Hale, 1 Gray, 518. 

' Pettee v. Wilmarth, 5 Allen, 144. 
* Lisk V. Lisk, 155 Mass. 153. 
« Wright V. Wright, 13 Allen, 207. 
' Kingsbury v. Wilmarth, 2 Allen, 310. 
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personal property, and not from the proceeds of 
real estate. ^ It is to be paid though it consume 
the entire personal estate,^ and even if the only- 
assets are those of a former firm in the hands of a 
surviving partner, and there is not enough to pay 
firm debts. ^ 

§ 448. It is personal in its character, and con- 
fers no absolute or contingent right of property 
which can survive the widow or go to her personal 
representatives. If she dies after a decree, but 
before the money is paid to hei-, her death puts 
an end to the claim;* but not if she has made 
demand and been refused.^ 

§ 449. A person aggrieved by the decision of 
the Judge of Probate upon the matter of an allow- 
ance may appeal to the Supreme Judicial Court. ^ 
In the absence of appeal, the decree fixes the 
right conclusively,' and the question cannot be re- 
opened upon an accounting by an administrator 
or executor,^ nor can sureties upon an admin- 
istrator's bond, who are sued because of their 
principal's failure to pay an allowance, impeach 
the decree collaterally by evidence that he was 

1 Hale V. Hale, 1 Gray, 518, 523. 

' Brazer v. Dean, 15 Mass. 183. 

8 Bush V. Clark, 127 Mass. 111. 

* Adams v. Adams, 10 Met. 170. 

^ Drew V. Gordon, 13 AUen, 120. 

" Litchfield v. Cudworth, 15 Pick. 23; ante, § 414. 

' Drew V. Gordon, 13 Allen, 120; Hale v. Hale, 1 Gray, 518. 

8 Newell V. West, 149 Mass. 520. 
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guilty of gross negligence in permitting it to be 
made.^ 

§ 450. An allowance is not to be made to the 
widow of a person domiciled in another State. ^ 

§ 451. In case of the appointment of a special 
administrator pending a controversy over the hus- 
band's estate, the Probate Court, after notice to 
all parties interested, may make as an advance- 
ment a reasonable allowance for the support of the 
widow and children out of the income of the estate, 
both real and personal, not exceeding such por- 
tion of the income of the estate as they would be 
entitled to whether the will is finally proved or 
not ; and an appeal from a decree concerning such 
allowance does not prevent the payment of the 
sum decreed, if a bond is given to the special ad- 
ministrator with sureties approved by the Court 
conditioned to repay such sum if the decree is re- 
versed.^ 

§ 452. If the will leaves the widow nothing, this 
allowance cannot be made. If she is to receive 
anything, it must be under the other form of 
allowance.* 

§ 453. In the absence, of a will, the rights of 
the respective parties in the personal estate of the 
deceased (after the payment of the widow's allow- 

1 Choate V. Jacobs, 136 Mass. 297. 

2 Shannon v. "White, 109 Mass. 146. 
« Pub. St., ch. 130, §§ 13, 14. 

* Shannon v. White, 109 Mass. 146. 
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ance, if any, charges of administration, funeral 
expenses and debts) are as follows : 

If there is issue, the husband takes one half,i 
the wife takes one third.^ 

If there is no issue, the husband takes the 
whole whether the wife has kindred or not;^ if 
there is no issue nor kindred of the husband, the 
wife takes the whole.' If there is no issue, but 
there happens to be a relative of the husband, how- 
ever remote, the wife takes the whole up to #5,000, 
and one half of all over 110,000, while this rela- 
tive takes the remainder, even though he may have 
been an absolute stranger, whose existence has 
been hitherto unknown.* 

§ 454. These interests in the personal estate 
are absolute,^ vesting at the death, and are not 
defeated nor affected by a subsequent marriage or 
death before actual distribution.^ They do not 
cover rents or profits of real estate accruing after 
the death, but which may have come into the hands 
of the administrator, by agreement or through 
mistake,' nor any property disposed of prior to 
death, whether by advancement or otherwise.* 

§ 455. As to real estate, if there is a child of 

1 St. 1882, ch. 141. 2 Pub. St., ch. 135, § 3. 

8 St. 1885, ch. 276. 4 Pub. St., ch. 135, § 3. 

5 Taft V. Stevens, 3 Gray, 504, 506. 

6 Poster V. Fifield, 20 Pick. 67; Proctor v. Clark, 154 Mass. 
45, 49. 

' Steams v. Stearns, 1 Pick. 157. But see post, § 470. 
8 Pub. St., ch. 128, § 6; Stearns v. Stearns, 1 Pick. 157. 
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the marriage born alive, the husband has his cur- 
tesy, or life interest, in the whole of his wife's 
real estate;^ if there is no child born alive, 
he has one half curtesy ; '^ if there is no issue 
(including herein children by adoption^) alive 
at the wife's death, he takes in addition 5^5,000 in 
value absolutely ; if there is no issue nor kindred, 
he takes all absolutely.* 

§ 456. Whether or not there is a child of the 
marriage born alive, the widow has her dower or 
life interest in one third of her husband's real 
estate,^ her quarantine,^ and her right of burial 
in her husband's lot or tomb.^ If there is no 
issue (including herein children by adoption^) 
alive at his death, she takes in addition 15,000 
in value absolutely, and, unless within six months 
after the date of letters of administration she 
elects otherwise, she takes, instead of dower, a 
life interest in one half of such other real estate 
as he may have owned at his death. If there is 
no issue nor kindred, she takes all absolutely.^ 

1 Post, § 475 et seq. 2 Post, § 486. 

8 Buckley v. Frasier, 153 Mass. 525. 

' Pub. St., ch. 124, § 1 ; St. 1885, ch. 255, St. 1887, ch. 290. 
The latter statutes were passed to offset the decision as to the 
rights of widows in Cochran v. Thorndike, 133 Mass. 46. The 
case of Burke u. Colbert, 144 Mass. 160, was decided under Pub. 
St., ch. 124, § 1, before amendment. 

5 Post, § 460 et seq. 

6 Ante, § 432. 

' Post, § 515 et seq. 

8 Pub. St., ch. 124, § 3 ; Cochran v. Thorndike, 133 Mass. 46. 
14 
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§ 457. If she prefers, she may waive the right 
which the statute gives her to one half, merely 
taking her dower or one third. This sounds, upon 
its face, absurd ; but it must be remembered that 
the one half which the statute gives applies only 
to such real estate as her husband owned at his 
death, whereas dower attaches to all real estate 
he at any time owned during their marriage. If 
she has not already relinquished her dower 
therein, her third might actually amount to much 
more than one half,^ a paradox which, would have 
delighted Gilbert and Sullivan, going far to jus- 
tify the mathematics of the Southern negro, who 
objected to farming a plantation upon the halves, 
claiming that he ought to have at least one 
third. 

§ 458. The estate which the statute gives, 
whether to husband or wife, differs widely from 
their common law interests. The title vests 
inmmediately upon death, and the survivor be- 
comes seised of an undivided interest either for 
life or in fee, and a tenant in common with the 
heirs. 2 The $5,000 in value is in all essential 
respects a fee, which they take precisely as an 
heir takes, and which is defined by its value until 
set out or assigned, ^ and descends like other real 

1 Mathews v. Mathews, 141 Mass 511, 514. 

^ Sears ». Sears, 121 Mass. 267; Kearns v. Cunniff, 138 Mass. 
43,4, 435 ; Allen v. Libbey, 140 Mass. 82. 

8 Pub. St., ch. 124, § 17; St. 1889, ch. 234; St. 1894, ch. 
170, 
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estate^ subject to many of the same vicissitudes,^ 
so that as to this they fairly may be called statu- 
tory heirs.' It is otherwise as to the life interest 
in one half.* 

§ 459. The 15,000 is not a substitute for, but 
in addition to, the common law rights of dower 
and curtesy.^ It does not extend to a vested 
remainder, nor any interest other than an estate 
in fee.^ 

§ 460. To entitle a widow to dower in real 
estate, her husband must have had a technical 
seisin.'' This must be actual, corporeal, even a 
vested remainder not being enough.^ Actual pos- 
session is not necessary, a seisin at law being 
sufficient;^ so also is an equity of redemption ; i° 
but if the seisin is only instantaneous, ^^ as if land 
is purchased, and a mortgage at the same moment 
is given in part payment of the purchase price, 

1 Eastham o. Barrett, 152 Mass. 56. 

2 Lavery v. Egan, 143 Mass. 389, 392. 

" Smith, Pet'r, 156 Mass. 408 ; Lincoln v. Perry, 149 Mass. 368, 
374; Holmes v. Hancock, 158 Mass. 398. 

* Proctor V. Clark, 154 Mass. 45, 50. 

6 Elliot V. Elliot, 137 Mass. 116. 

8 Watson V. Watson, 150 Mass. 84. 

' Smith V. McCarty, 119 Mass. 519. 

' Wilmarth v. Bridges, 113 Mass. 407; Eldredge v. Forrestal, 7 
Ma.s3. 253. 

^ Atwood V. Atwood, 22 Pick. 283. 
1° Bolton c. Ballard, 13 Mass. 227 ; Pub. St., oh. 124, § 5. 

11 Holbrook v. Finney, 4 Mass. 566 ; Chickering v. Lovejoy, 13 
Mass. 51 ; Haynes v. Jones, 5 Met. 292. 
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dower does not attach as against the mortgage;^ 
nor does it attach as against a mortgage existing 
at the time the husband acquires his title. ^ If, 
however, the purchase and the mortgage are sepa- 
rate transactions, though carried through on the 
same day, dower will attach. ^ 

§ 461. Possession by the husband under a 
defective deed gives dower,* but not under an 
unrecorded deed, at least as against the bona fide 
holder of a subsequent recorded deed.^ 

§ 462. Where land is not conveyed to the hus- 
band during his lifetime, but after his death there 
is specific performance of a contract to convey, 
dower attaches.^ It is otherwise, if the contract 
had been broken by the husband in his lifetime and 
specific performance could not have been enforced. '^ 

§ 463. If the husband has conveyed the land 
before marriage, although the deed is not re- 
corded, his widow has no dower therein ;8 and 
this although it was made in fraud of creditors.^ 

1 King V. Stetson, 11 Allen, 407; Pendleton v. Pomeroy, 4 
Allen, 510. 

" Toomey v. McLean, 105 Mass. 122 ; Bird v. Gardner, 10 Mass. 
364. 

3 Smith V. McCarty, 119 Mass. 519; Lanfair v. Lanfair, 18 
Pick. 299. 

* Hale V. Munn, 4 Gray, 132. 

^ Emerson v. Harris, 6 Met. 475. 

8 Eeed v. Whitney, 7 Gray, 533. 

' Lobdell V. Hayes, 4 Allen, 187. 

8 Blood V. Blood, 23 Pick. 80. 

8 Whithed v. Mallory, 4 Gush. 138. 



SEPAEATION BY DEATH, EFFECT UPON PROPERTY. 213 

§ 464. Dower may attach to a quarry,^ to a 
pasture,^ to a fishery,^ to land held in common,* 
and to a lease for one hundred years or more, of 
which' fifty years remain unexpired.^ It does not 
attach to land owned by a firm of which the hus- 
band was a partner, if it is needed to reimburse 
the surviving partner for firm debts paid by 
him, or to satisfy the claims of creditors of the 
partnership. ^ 

§ 465. A widow has no right of dower in wild 
lands which her husband owns at his death, except 
wood lots or other land used with his farm or 
dwelling-house, nor in such lands if he has sold 
them, and they are afterwards cleared; but she 
may take wild land or woodland under the statute, 
although not as dower, and may use, clear, and 
improve the same.'' 

§ 466. While a widow may take wood from a 
wood lot assigned to her in dower for use in a 
dwelling also assigned to her, her right is limited 
to that purpose. If the dwelling, becoming un- 
tenantable, is taken down, and she removes from 
the land, she cannot cut wood to be used for fuel 

1 Billings V. Taylor, 10 Pick. 460. 

2 Shattuck V. Gragg, 23 Pick. 88. 
8 Eussell V. Russell, 15 Gray, 159. 

* Pynchon v. Lester, 6 Gray, 314 ; Blossom v. Blossom, 9 Allen, 
254. 

6 Pub. St., ch. 121, § 1. 

6 Dyer v. Clark, 5 Met. 562 ; Howard v. Priest, 5 Met. 582. 

' Pub. St., ch. 124, § 4. 
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in her new home,i nor can she cut it for sale.^ 
She may cut timber wood for the purpose of mak- 
ing repairs, or building fences, but she cannot 
sell it, and with the proceeds buy fuel.^ If she 
commits or suffers waste on the premises, she 
forfeits the place wasted, and is liable in dam- 
ages.* 

§ 467. How far dower attaches to improvements 
upon real estate (other than wild land) made by 
the heir before dower is set out, or by a purchaser 
from the husband, without the wife's release, does 
not seem to have been finally decided.^ Most of 
the Massachusetts cases have arisen on ques- 
tions of pleading, but the trend of authority here 
as elsewhere in America is against its attaching.^ 
It is otherwise as to repairs. In one case the 
heir had built a cellar wall of brick under a small 
dwelling-house, previously supported by wooden 
posts which had become decayed and insufficient. 
The Court held that this was not an improvement 
properly so called, but only repairs for the pur- 
pose of keeping the house in a tenantable condi- 
tion, that the widow need not pay any part of 

1 White V. Cutler, 17 Pick. 248; Cook v. Cook, 11 Gray, 123. 

2 Noyes v. Stone, 163 Mass. 490. 

3 Padelford v. Padelford, 7 Pick. 1,52. 
* Pub. St., ch. 124, § 16 ; ch. 179, § 1. 

5 Gore V. Brazier, 3 Mass. 523, 544 ; Ayer v. Spring, 9 Mass. 8 ; 
s. c, 10 Mass. SO; Catlin v. Ware, 9 Mass. 218; Stearns v. Swift, 
8 Pick. 535. 

8 Note to Kent's Commentaries, IV., (14th edition), 62. 
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the cost, and that no allowance should be made 
in any form.^ 

§ 468. If the heir or other person claiming 
under the husband redeems a mortgage to which 
the widow's dower is subject, she either may 
repay to him such part thereof as shall be equal 
to her proportionate interest, or at her election 
may take dower in the value of the estate after 
deducting the money paid to redeem, ^ and this 
she must do although the original mortgage has 
been replaced by a new one, if it is for the same 
debt. 3 

§ 469. The fact that there has been a tax sale 
does not affect her right,* nor is her right de- 
feated if the heir, instead of redeeming, purchases 
and takes an assignment of the mortgage, espe- 
cially if he has already assented to the setting 
out of her dower in the premises.^ It would be 
otherwise if a stranger purchased the mortgage.^ 
She can always redeem the mortgage on her own 
behalf,^ and in case of foreclosure is entitled to 
notice.^ If there is a valid foreclosure of a mort- 

1 Walsh V. "Wilson, 131 Mass. 535. 

2 Pub. St., ch. 124, § 5; McCabe ■;. Bellows, 7 Gray, 148; Jen- 
nison v. Hapgood, 14 Pick. 345. 

' Newton v. Cook, 4 Gray, 46. 
* Walsh V. Wilson, 130 Mass. 124, 
6 King V. King, 100 Mass. 224. 
" Gibson v. Crehore, 3 Pick. 475 ; s. c, 5 Pick. 146. 
' Messiter u. Wright, 16 Pick. 151 ; Sargeant u. Fuller, 105 
Mass. 119; Davis v. Wetherell, 13 AUeu, 60. 
8 Lund V. Woods, 11 Met. 566. 
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gage in which she has joined, or to which her 
dower is subject, her rights are gone.^ 

§ 470. A widow may have her dower or other 
interest in her husband's real estate specifically set 
out to her at any time within twenty years after 
her husband's death, or if at the time of his death 
she is absent from the Commonwealth, a minor, 
insane or imprisoned, at any time within twenty 
years after such disability ceases;^ or she may 
continue to occupy the lands with the heirs or 
devisees, or to receive her share of the rents, 
issues, or profits thereof, so long as the heirs or 
devisees do not object;^ but to protect her rights, 
the joint occupation and enjoyment must be con- 
tinuous.* It is safer for her to enter into some 
special arrangement by deed duly recorded, or to 
petition to have her interest assigned to her as soon 
after her husband's death as conveniently may be. 

§ 471. Dower may be set out by metes and 
bounds, when it can be done without damage to 
the whole estate; but if the estate consists of a 
mill, or other tenement which cannot be divided 
without damage to the whole, dower may be as- 
signed out of the rents, issues, or profits thereof.^ 

1 Farwell v. Cotting, 8 Allen, 211 ; Newhall v. Lynn Five Cents 
Savings Bank, 101 Mass. 428. . Pub. St., ch. 181, § 19. 

' Pnh. St., ch. 124, § 14. 

° Id., § 13; Hastings v. Mace, 157 Mass. 499; Almy v. Crapo, 
100 Mass. 218; Bodfish v. Bodfish, 105 Mass. 317. 

' O'Gara v. Neylon, 161 Mass. 140. 

6 Pub. St., ch. 124, § 11 ; ch. 174, § 12. 
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§ 472. If the widow is lawfully evicted of lands 
assigned to her, or settled upon her as a jointure, 
or is deprived of the provisions in a will in lieu of 
dower, she may be endowed anew.^ 

§ 473. When a woman is entitled to dower, and 
it is not set out to her by the heir or other tenant 
of the freehold to her satisfaction according to 
the true intendment of the law, nor assigned to 
her by the Probate Court, she may recover the 
same, and damages for the detention, by bringing 
a writ of dower. ^ The statutory provisions are a 
revision and abrogation of the common law upon 
the subject, and in all cases must be followed.^ 
If she is in occupation of the land, a trespasser 
cannot set up an irregularity in the proceedings 
either of the commissioners or of the Court.* 

§ 474. In any proceedings touching dower, the 
burden is upon a woman to establish the fact that 
she is the lawful widow of the deceased.^ 

§ 475. The decisions as to the husband's curtesy 
are much less numerous than those as to dower, 
and the reason is apparent. As the wife's share 
was but one third, there were heirs interested in 
the remaining two thirds, and thus opportunity 
was afforded for frequent conflict. The hus- 
band, on the other hand, took all, and there was 

1 Pub. St., ch. 124, § 15. 

2 Pub. St., ch. 174; Harrington v. Connolly, 116 Mass. 69. 
8 Whitaker v. Greer, 129 Mass. 417, 419. 

» Nickerson v. Thacher, 146 Mass. 609. 
' Nichols V. Munsel, 115 Mass. 567. 
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not much chance for controversy; although he 
was liable to an action of waste. ^ 

§ 476. There are various opinions as to the 
origin of the word curtesy. "An ingenious 
modern theory would teach us that curtesy, or 
curialitas, was understood to signify rather an 
attendance upon the lord's court or curtis, that 
is, being his vassal or tenant, than to denote any 
peculiar favor belonging to this island. This 
explanation seems more ingenious than satisfac- 
tory. "^ The word "means civility, good breeding, 
a favor, a concession,"^ and the law which per- 
mit's it is a " courteous or, as we might say, lib- 
eral law."* 

§ 477. The estate sometimes is called a free- 
hold estate. It becomes a tenancy initiate upon 
marriage and the birth of a child ; but the estate 
is not consummate until after the death of the 
wife, and it gives no power or authority to take 
the rents and profits, or personal possession, dur- 
ing the life of the wife. ^ 

§ 478. To entitle the husband to such an estate, 
the wife must have been seised in actual posses- 
sion, during the marriage,® of land which their 

1 Pub. St., ch. 179, § 1. 

" Pollock and Maitlaad's History of English Law, II., p. 412. 

» Id., p. 413. 4 Id., p. 414. 

5 Leverett v. Deerfield, 6 AUen, 431, 433; CampteU a. Bemis, 
16 Gray, 485, 487. 

8 Shores v. Carley, 8 AUen, 425, 426; Webster t/. Ellsworth, 
147 Mass. 60ii 
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issue if born alive would be capable of inherit- 
ing. ^ An instantaneous seisin, as in case of pur- 
chase and immediate mortgage, does not give 
curtesy as against the mortgage.''^ 

§ 479. At common law, if there was no child,^ 
or if there was one stillborn, the husband took 
nothing. If there was a living child, the date of 
its birth was of no consequence ; if property had 
been alienated by the wife while childless, a sub- 
sequent birth gave curtesy to the husband.* Nor 
did it matter how long the child lived; if it 
breathed but a single breath, although it died 
immediately thereafter, curtesy attached. "Some 
have had a notion," says Blackstone, "that it 
must be heard to cry; but that is a mistake. 
Crying, indeed, is the strongest evidence of its 
being born alive; but it is not the only 
evidence."^ 

§480. Pollock and Maitland,» say, "This 
quaint demand for a cry within the four walls is 
explained to us in Edward I. 's day as a demand 
for the testimony of males, who are not permitted 
to enter the chamber where the wife lies, but stand 
outside, listening for the wail which will give the 
husband his curtesy. " 

1 Blackstone's Commentaries, II., p. 126. 

2 Pnb. St., ch. 124, § 2. 

' Libby v. Chase, 117 Mass, 105. 

* Comer v. Chamberlain, 6 Allen, 166. 

' Commentaries, 11., p. 127. 

8 History of English Law, XL, p. 415. 
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§ 481. The issue also must be born during the 
life of the mother, "for if the mother dies in 
labor, and the Csesarean operation is performed, 
the husband in this case shall not be tenant by 
the curtesy, because at the instant of the mother's 
death he was clearly not entitled, as having had 
no issue born, but the land descended to the child 
while he was yet in his mother's womb ; and the 
estate being once so vested shall not afterwards 
be taken from him. " ^ 

§ 482. This is a sample of the " reasoning " of 
the common law. It also accounts for the anxiety 
of the fathers of old to have a child born to them 
as soon as possible after marriage, and the loss of 
affection which sometimes occurred in childless 
marriages. 

§ 483. The alleged reason for the difference 
between the rights of husband and wife in the 
other's real estate may be explained briefly. The 
wife's dower was theoretically for herself; the 
husband's curtesy was in theory not for himself, 
but for the child of which he was the natural 
guardian.^ It was to keep alive the inheritance, 
and so only attached to such real estate as the 
child might inherit ; but the right, once attached, 
was not lost by the child's death, and for this 
purpose a single breath or a cry was as good as 
threescore and ten. 

1 Blackstone's Commentaries, II., pp. 127, 128. 

2 Pollock and Maitland's History of English Law, 11., p. 417. 
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§ 484. While we may accept, we cannot respect 
this reason. " The lawyers themselves cannot de- 
fend this exaggeration of the right; it is an an- 
omalous specialty, a concession to husbands made 
by the courteous but hasty law of England. " ^ It 
was a legalized grab, made possible because men 
were in control, in an age when might meant 
right. This is shown from the further provision 
that a wife has no dower in real estate held in 
trust for her husband's benefit,^ while the hus- 
band has curtesy in real estate held in trust for 
his wife's benefit.^ Sir Edward Sugden, in com- 
menting upon this anomaly, says, somewhat caus- 
tically : " The rule would probably have been the 
converse of this had women instead of men pre- 
sided in the Court of Chancery."* 

§ 485. A plausible practical reason for this 
difference is given by the Courts,^ but, when re- 
duced to its last analysis, it amounts simply to 
the statement that "it has been so long and so 
clearly settled that a woman should not have dower 
in equity, who is not entitled at law, that it would 
be shaking everything to attempt to disturb the 
rule " ; that is, the eel has been skinned alive so 

' Pollock and Maitland's History of English Law, II., p. 417. 

2 Reed o. Whitney, 7 Gray, 533, 536; Brooks v. Everett, 13 
Allen, 457, 458. 

^ Loring v. Eliot, 16 Gray, 568, 574; Gardner v. Hooper, 3 
Gray, 398. 

♦ Sugden on Powers (8th ed.), ch. 1, § 1, p. 22. 

S D'Arcy v. Blake, 2 Sch. & Lef. 387. 
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often that it would be mischievous to give up the 
practice. No doubt it would be wrong for the 
Courts to alter the rule ; but what is there to 
prevent the legislature from acting ? 

§ 486. It has acted in other branches of the 
law, and, as we have seen, has enlarged the rights 
of both husband and wife, notably those of the 
husband. The male legislator, ignorant of its 
origin, saw no justice in a law which severely 
punished his failure to beget offspring, and there- 
fore provided that, even if no child is born, the 
husband shall be entitled for life to one half of 
all rights by the curtesy.^ Why he hit upon one 
half instead of one third, and why the wife's 
interest in his estate was not at the same time 
placed upon an entire instead of a partial equality 
with his in hers, both in law and equity, are not 
very difficult problems to solve. The law would 
probably have been, if not the converse, at least 
more just, had women the right either to vote or 
to legislate. 

§ 487. Neither husband nor wife can cut off the 
other's interest of dower or curtesy; they are 
rights of which nothing but death or their volun- 
tary act can deprive them.^ Land taken on execu- 
tion against the husband in his life, or upon a 
judgment against his executor or administrator 

1 Pub. St., ch. 124, § 1 ; St. 1885, ch. 255 ; St. 1887, ch. 290. 

2 Comer v. Chamberlain, 6 Allen, 166, 169; Davis v. Wetherell, 
13 Allen, 60, 62. 
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after his death, is subject to dower. ^ Every 
sale of real estate, for the purpose of paying debts, 
legacies, and charges of administration made by 
an executor or administrator, under authority of 
the Court, is subject to dower or curtesy.^ 

§ 488. A husband may release his right of 
curtesy by any written consent, and not necessarily 
by deed.^ A wife may release (but cannot con- 
vey *) her right of dower either by deed under 
seal,^ or by assenting to a jointure settled upon 
her, or a pecuniary provision made for her benefit 
and in lieu of dower before her marriage. Such 
jointure or pecuniary provision made after mar- 
riage, or made before marriage and without her 
assent, nevertheless bars her dower, unless within 
six months after her husband's death, or, should 
he die while absent from her, within six months 
after notice thereof, and in all cases within six 
months after notice of the existence of such join- 
ture or provision, she elects to waive the same.® 
Her bond to release her dower when requested is 
not invalid as against public policy.^ If she signs 
a release in blank, and verbally authorizes the 

1 Pnb. St., ch. 172, § 59. ^ p^i,. gt,, ch. 134, § 2. 

3 Pub. St., ch. 147, § 1 ; Silsby v. Bullock, 10 Allen, 94 ; Cor- 
merais v. Wesselhoeft, 114 Mass. 550. 

* Mason v. Mason, 140 Mass. 6.3. 

^ Giles V. Moore, 4 Gray, 600. 

" Pub. St., ch. 124, §§ 6 et seq. ; Vincent v. Spooner, 2 Cush. 
467 ; Peaslee f. Peaslee, 147 Mass. 171 ; Treeland v. Freeland, 128 
Mass. 509. ' Winn v. Sanford, 148 Mass. 39. 
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grantee to fill it out, which he does, she is not 
bound. ^ It is otherwise if some one other than 
the grantee fills it out, and the grantee does not 
know that the grantor signed in blank. ^ 

§ 489. For the effect of divorce upon dower, 
curtesy, and other rights, see ante, § 396 et seq. 

§ 490. Dower may be released by a guardian of 
a married woman who is insane,^ or a minor.* 
Curtesy may be released by a guardian of a mar- 
ried man who is insane,^ and generally any 
vested contingent or possible right or interest of 
either may be released and discharged by a guar- 
dian, with leave of the Probate Court. ^ 

§ 491. If either is of sufficient mental capacity, 
and the release is made without duress, or mis- 
representation of the instrument, it cannot after- 
wards be avoided, on the ground of fraud or undue 
influence, without showing that the grantee knew 
or participated therein.'^ 

§ 492. While the interest of dower or curtesy 
is more than a possibility and may well be called a 
contingent interest, and may be released, as we 
have seen, yet neither can be attached or taken on 
execution while it is still incipient or inchoate.* 

1 Burns v. Lynde, 6 Allen, 305. 

2 Phelps V. Sullivan, 140 Mass. 36. 

3 Pub. St., ch. 139, § 16. 
* St. 1890, ch. 259. 

6 St. 1886, ch. 245. 

" Pnb. St., ch. 142, § 4; ch. 139, § 36. 
^ White V. Graves, 107 Mass. 325. 
8 Staples V. Brown, 13 Allen, 64. 
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After the husband's death, the widow's dower, 
although it does not vest until it is formally 
assigned to her, and so cannot be attached, i is so 
far a valuable interest assignable in equity that 
it may be reached by creditors upon a bill in 
equity.^ As the husband's curtesy vests at once 
without being set out, it would probably be imme- 
diately attachable. 

§ 493. Both husband and wife may make wills, ^ 
disposing of their real and personal estate. 
Neither should be a witness to the other's will,* 
nor to a will of a third party under which either 
is to receive a legacy or devise.^ 

§ 494. A will of either made previous to mar- 
riage is revoked by the marriage unless it appears 
from the will itself that it was made in contem- 
plation of marriage, or unless it is made in the 
exercise of a power of appointment which other- 
wise would be unexercised.® 

1 Smith V. Shaw, 150 Mass. 297; Sawyer v. Kendall, 10 Cush. 
241, 245. 

2 McMahon v. Gray, 150 Mass. 289. 

8 Pnb. St., ch. 147, § 6; ch. 127, § 1. At common law a wife 
could not make a will except for the purpose of exercising a power 
of appointment reserved to her in another's property. (Heath v. 
Withington, 6 Cush. 497, 500 ; Osgood v. Breed, 12 Mass. 525 ; Morse 
u. Thompson, 4 Cush. 562.) By St. 1842, ch. 74, a limited right to 
make a will was conferred upon her. Beach u. Manchester, 2 
Cush. 72. See also St. 1855, ch. 304, § 5; St. 1857, ch. 249, § 4; 
Gen St., ch. 108, § 9 ; St. 1864, ch. 198 ; ch. 276. 

* Pease v. Allis, 110 Mass. 157. 

- Sullivan v. Sullivan, 106 Mass. 474; Pub. St., ch. 127, § 3. 

« St. 1892, ch. 118. 

15 
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§ 495. No child nor issue of a deceased child 
can be disinherited by the will of either father or 
motherj unless provision otherwise is made for 
him, or it appears that the failure to make pro- 
vision was intentional, and not occasioned by acci- 
dent or mistake, and the burden of proof is upon 
those claiming under the will to show that the 
omission was intentional.^ If the omission was 
intentional, although it is proved to the satisfac- 
tion of the court and jury that the testator would 
not have entertained that intention but by reason 
of mistake or accident as to matters outside the 
will, the child is not entitled to a proportionate 
share of the estate.^ That the omission was 
intentional may be shown either from the will 
or by evidence outside of the will.^ In a case 
where a wife left a will which made no mention 
of her children, and gave her whole estate to her 
husband, it was upheld upon evidence that she 
was a woman of great intelligence and capacity, 
that she was fond of her children, who were never 
separated from her, that she had great affection 
for and the most perfect confidence in her hus- 

1 Pub. St., ch. 127, § 21 ; St. 1783, ch. 24, § 8 ; Eamsdill v. Went- 
worth, 101 Mass, 125; s. c. 106 Mass. 320; Bowdlear v. Bowdlear, 
112 Mass. 184; Wilder v. Thayer, 97 Mass. 439; Bancroft v. Ives, 
3 Gray, 367 ; Wild v. Brewer, 2 Mass. 570; Terry v. Foster, 1 Mass. 
146 ; Church v. Crocker, 3 Mass. 17 ; Wilder v. Goss, 14 Mass. 357. 

^ Hurley v. O'SuUivan, 137 Mass. 86. 

8 Wilson u. JFosket, 6 Met. 400 ; Converse v. Wales, 4 Allen, 
512. 
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band, and that he was very devoted to her. The 
Court said : " To assume that she unintentionally 
omitted to provide for the child living when the 
will was made is to assume that she forgot that 
she had a child, which is incredible. " ^ 

§ 496. In spite of this decision, it is wise, if one 
intends to disinherit a child, to say so frankly in 
the will, as in another case another judge might 
take a different view of this same testimony. ^ A 
clause excluding " any child born to me before or 
after my decease " is sweeping and effective. ^ 

§ 497. When a child, born after his father's 
death, has no provision made for him by his 
father's will or otherwise, he takes the same share 
of his father's estate to which he would have been 
entitled if his father had died intestate,* unless, 
of course, it appears that the omission was inten- 
tional.^ This section of the statute by its terms 
applies only to a birth after a father's death. 
How would it be where the child was born after 

1 Buckley v. Gerard, 123 Mass. 8, 12. 

'^ A judicial recognition of the different views which may be 
taken of testimony is found in Commonwealth v. Eichards, 18 Pick. 
434, 439, where Mr. Justice Putnam notes the frequency with which 
counsel differ in their memory of what a witness said, naively 
adding, "and it is not unusual that the Court understood the wit- 
ness to state the matter differently from what the counsel on either 
side suppose was the evidence.'' 

3 Prentiss v. Prentiss, 11 Allen, 47. 

4 Pub. St., ch, 127, § 22 ; St. 1783, eh. 24, § 7 ; Bowen v. Hoxie, 
137 Mass. 527. 

s Minot. Pet'r. 164 Mass. 38. 
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the mother's death, by the Csesarean process, so 
called, or other more modern surgical operation ? 
Clearly its rights would not be protected necessa- 
rily by the previous section of the statute, because 
under the decision above referred to the omission 
could not be held to be by accident or mistake, as 
that would be to assume that she forgot she had a 
child in her womb. The making of the will at 
such a time might warrant the presumption that it 
was made in anticipation of her confinement.^ 

§ 498. It has been held that a wife is not a 
relation of her husband within the meaning of the 
statute which provides that a devise or legacy, if 
made to a child or relation who dies before the 
testator, shall go to the issue ;^ nor is she in- 
cluded among his next of kin.^ The word means a 
blood relation.* The words " my wife " in a man's 
will do not mean necessarily "lawful wife."® 

§ 499. A widow is not entitled to her dower 
in addition to the provisions of her husband's will, 
unless such plainly appears by the will to have 
been his intention;^ but such provision, if she 
accepts it, being in lieu of dower, stands first in 
order of payment, and is to be paid to her in full, 

1 Peters v. Siders, 126 Mass. 135. 
^ Esty V. Clark, 101 Mass. 36 ; Pub. St., ch. 127, § 23. 
^ Haraden v. Larrabee, 113 Mass. 430. 
* Kimball v. Story, 108 Mass. 382, 385. 
° Pastene v. Bonini, 166 Mass. 85. 

5 Pub. St., ch. 127, § 20 ; Buffinton v. Fall River National Bank, 
113 Mass. 246 ; Pratt v. Felton, 4 Cush. 174. 
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even if there is not property enough to pay other 
legacies or devises, whether specific or general.^ 

§ 500. She, however, at any time prior to^ or 
within six months after the probate of his will, 
may file a written waiver of its provisions in the 
Probate Court. ^ If she does so, the waiver must 
be of the entire will ; she cannot claim part and 
waive part.* The portion intended for her does 
not by the waiver become intestate property. ^ 

§ 501. Upon the waiver, she becomes entitled 
to receive the same portion of his estate, real and 
personal, to which she would have been entitled if 
he had left no will;^ except that, if she would 
thereby get more than $10,000 of his personal 
estate, she takes 110,000 absolutely, and the 
income for her life of all exceeding that amount, 
a trustee being appointed by the Court to take care 
of the principal upon the application of any per- 
son interested.'^ She is entitled to the income 
from the date of her husband's death. ^ 

§ 502. If, after the will is probated, legal pro- 
ceedings are instituted wherein its validity or 

1 Hubbard v. Hubbard, 6 Met. 50 ; Pollard i-. Pollard, 1 Allen, 
490; Ricbardsou w. Hall, 124 Mass. 228, 234; Borden p. Jenks, 
140 Mass. 562 ; Tomlinson v. Bury, 145 Mass. 346. 

2 Atherton v. Corliss, 101 Mass. 40. 

3 Pub. St., ch. 127, § 18; Nathan v. Nathan, 166 Mass. 294. 
* tJpham V. Emerson, 119 Mass. 509. 

5 Brandenburg v. Thorndike, 139 Mass. 102. 
Cochran v. Thorndike, 133 Mass. 46. 

7 Pub. St., eh. 127, § 19. 

8 Pollock V. Learned, 102 Mass. 49. 
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effect is drawn in question, the Probate Court, 
within the six months, on petition of the widow, 
and after such notice as it may order, may 
extend the time for filing the claim and waiver 
till the expiration of six months from the termi- 
nation of such legal proceedings. ^ 

§ 503. The right of waiver is personal to her, 
except when she is under guardianship,^ and if she 
dies without exercising it, her heirs and represent- 
atives are bound by the will.^ 

§ 504. The entire burden thus is thrown upon 
her personally of seasonably knowing her rights, 
and actively claiming them. The same policy is 
adopted, as we have seen, in other branches of the 
law,* her rights being forfeited if she is silent. 
Sometimes her silence is through ignorance, some- 
times through over persuasion. Not infrequently 
she bitterly but vainly regrets her inaction when 
it is too late. If she makes a mistake, the Court 
itself cannot help her after the six months.® 

§ 505. The author does not believe that any 
reader of the foregoing, lawyer or layman, can 
close this book, and repeat correctly from memory 
the exact provisions under which the Court may 
extend the widow's right of waiver. If this is true 

' Pub. St., ch. 127, § 18. 

^ Pub. St., ch. 139, § 36, to meet the decision in Pinkerton »• 
Sargent, 102 Mass. 568. , 

^ Sherman v. Newton, 6 Gray, 307. 

* Ante, §§ 457, 488. 

5 Mathews i-. Mathews, 141 Mass. 511. 
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as to this one point, how impossible it ordinarily 
would be for a widow, inexperienced, plunged in 
grief, surrounded and advised by adverse interests, 
to know and properly protect her rights ! 

§ 506. The law should be the exact reverse, as 
it is in lowa,^ Ohio,^ and Kansas,' where the 
widow must accept affirmatively the provisions of 
the will, and in the last two States is entitled to 
the advice of the Court, whose duty it is to ex- 
plain to her the provisions of the will, her rights 
under it, and also her rights under the law in the 
event of her refusing to take under the will. 

§ 507. The care which our Massachusetts law 
takes of the husband is, by contrast, most amus- 
ing. He can be deprived of his rights only with 
his written consent.* His written consent to the 
obtaining by her of a fraudulent divorce is not 
such a writing,^ nor is his acceptance of the office 
of executor of her will ; ^ but if, after accepting the 
office, he proceeds to execute the will, and receives 
its benefits, he and all persons claiming under 
him are estopped from setting up any claim or 
right which would defeat it.' 

§ 508. Her will is valid without his assent as 

1 Code, § 2452. 2 Laws of 1894, p. 204. 

8 Geu. St., §§ 7245, 7246. 

« Pub. St., ch. 147, §§ 1, 6 ; St. 1884, ch. 301 ; St. 1885, ch. 255; 
St. 1887, ch. 290; St. 1889, ch. 204. 
' Hardy v. Smith, 136 Mass. 328. 
* Tyler v. Wheeler, 160 Mass. 206. 
' Smith V. WeUs, 134 Mass. 11. 
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to that part of her estate to which her husband is 
not by law entitled,^ and she can will away from 
him one half of her personalty, and such real 
estate as remains after satisfying his curtesy, 
semi-cui'tesy, or the statute right to $5,000 in 
value, as the case may be; and this, although 
she may be living in adultery. ^ 

§ 509. The assent is not a matter over which 
his creditors have any control, and if he is cared 
for in the will by means of a trust instead of by 
direct bequest, they are bound by the terms of the 
trust, if he chooses to assent to it.*" 

§ 510. Our law as to dower, and presumably as 
to curtesy, does not apply to land lying without 
the Commonwealth.* 

§ 511. In case a married woman has been de- 
serted by her husband, or is living apart from him 
for justifiable cause, and such facts are established 
by decree of a Court of competent jurisdiction, she 
may make a will in the same manner and with 
the same effect as if she were single, and either 
by will or deed, without her husband's consent, 
may dispose of all her real and personal estate.^ 

§ 512. Advice, coming from a practising lawyer, 
that it is always wise to make a will, may be open 

1 Burroughs v. Nutting, 105 Mass. 228; Tyler v. Wheeler, 160 
Mass. 206, 208. 

2 Hardy v. Smith, 136 Mass. 328. 

" Baker v. Brown, 146 Mass. 369 ; Silshy v. Bullock, 10 Allen, 94. 
* Staigg V. Atkinson, 144 Mass. 564. 
' St. 1884, ch. 301 i St. 1885, ch. 255. 
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to suspicion ; but it is none the less the truth, pro- 
vided one does not undertake thereby to regulate 
the universe. A complicated and elaborate will 
rarely accomplishes its purpose, because no one, 
however acute, can foresee the future in all its 
possibilities. A simple will, on the other hand, 
if properly considered, is really necessary to do 
justice, especially by a husband to his wife. 

§ 513. It is not an uncommon thing to hear an 
otherwise kind and loving husband assert that he 
does not intend to make a will, that the law is 
common sense, and that he is content to allow his 
property to go as the statutes provide. Nothing is 
more unfair, nor more illogical. Presumably no 
husband desires his wife to be pecuniarily worse 
off after than before his death. He does not wish 
that his demise should cause her unnecessary 
suffering; but that is just what must happen, in 
nine cases out of ten, unless he provides to the 
contrary by will. 

§ 514. A man's income usually is derived from 
two sources, — his personal earnings, and the 
yield from his investments. He needs them both 
properly to maintain his home. At his death the 
item of personal earnings at once is eliminated. 
Death itself deprives his widow of this primary 
source of support. The law then deprives her of 
the larger part of the second source, — his invest- 
ments. For example, a man has property which 
yields him #2,500 a year; his salary is $2,500; 
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his total income thus being f 5, 000. At his death 
his salary stops. This leaves but $2,500, the 
supposed income from his investments. Unless 
he is absolutely without kindred, however remote, 
(which is rarely the case,} the very largest share 
that the law gives his widow is, under the most 
favorable circumstances, one half, or enough to 
yield her about 11, 200. If there are children, her 
interest is still further reduced to one third, or 
about 1800. So that a woman who, with her hus- 
band, has been living at the rate of |5, 000 a year, 
may find herself at his death suddenly reduced to 
an income of between $800 and $1,200, although 
he may leave property enough to make her com- 
fortable for life, did not the statute give it to his 
next of kin. This is the law ; but is it justice ? 
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CHAPTER XII. 

EIGHTS OP BUEIAL. 

§ 515. The wife's right of burial at her hus- 
band's side in his tomb or cemetery lot is some- 
thing of comparatively recent date. Cemetery lots 
and tombs are regarded, in law, as real estate,^ and 
after burial a dead body becomes a part of the 
ground to which it has been committed, " earth to 
earth, ashes to ashes, dust to dust. "^ Upon his 
death, the husband's tomb or burial lot descended 
like other real estate to his heirs or devisees. A 
widow, at common law, was not an heir of her 
husband.^ Her only common law right in his real 
estate was her dower, which, as we have seen,* 
was a life interest, and of course ceased at her 
death. A life interest in a tomb or burial lot, if 
it existed, would be of little value. Unless her 
husband expressly provided for it in his will, or 
imless there were no issue, and she took it as a 
part of her statutory rights in his real estate,^ 

1 Judge Euggles's Keport in 4 Bradford, 522 ; Am. Law Keg., 
(n. s.), XIX. p. 69. 

' Meagher v. Driscoll, 99 Mass. 281 , 284. 

8 Proctor V. Clark, 154 Mass. 45, 50. * Ante, § 456. 
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she had no legal right of burial therein. Atten- 
tion is said to have been drawn to this through 
a controversy, which, however, never reached the 
Supreme Judicial Court, where children by a first 
wife refused to permit their step-mother to be 
buried by her husband's side in a lot which, 
at his death, had descended to them as his heirs. 
Accordingly, in 1883,^ a statute was passed pro- 
viding that a wife shall be entitled to a right of 
interment for her own body in any burial lot or 
tomb which her husband owned during their 
married life. But the right to be buried is one 
thing, and the right to remain buried seems to be 
another. Whether there was actually an attempt 
thus to evade the provisions of the law does not 
appear; but in 1885, ^ it was provided that the 
widow should have not merely the right of inter- 
ment, but the further "right to have her body 
remain permanently interred or entombed therein, " 
unless a removal should be made to " some other 
family lot or tomb, with the consent of her heirs. " 
Exactly how she is to enforce this right to " re- 
main permanently interred or entombed," the 
statute does not say. 

§ 516. In the same act it is provided that the 
widow, or, if there are children, the widow and 
children together, shall have the possession, care, 
and control of the lot during her life. This stat- 
ute of 1885 applies only to incorporated cemeteries 

1 St. 1883, ch. 262. 2 gj, jggs^ c]j_ 302. 
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and to tombs in public cemeteries in cities.^ In 
1892 the Legislature broadened its provisions to 
cover " all lots and tombs in public cemeteries in 
towns. "^ It would seem as if here there might 
still be a possible loophole. The statutes 
expressly recognize the right of any person to 
erect a tomb on private land for the exclusive use 
of his own family, ^ and there are instances in the 
country of private burial lots. There are also 
tombs in churches.* As to all these, the only 
statute protecting the wife's rights is the original 
act of 1883, and that does not give her rights of 
possession, care, or control during her life, nor 
of permanent burial after death. 

§ 517. This succession of statutes well illus- 
trates the disjointed and incomplete way in which 
our legislation is made. The evil was seen in 
1883, and it would seem that it has not yet been 
completely guarded against. Moreover, no pro- 
vision whatever has been made giving a husband a 
corresponding right of burial in his wife's lot or 
tomb. If. her children or next of kin object, he 
cannot be buried therein by his wife's side. His 
curtesy, like her dower, is, as we have seen,^ only 
a life interest, and gives him no rights after 
death. 

1 Pub. St., ch. 82, §§ I, 4. 2 St. 1892, ch. 16.5. 

8 Pub. St., ch. 82, § 18. See also St. 1884, ch. 186. 
* Sohier v. Trinity Church, 109 Mass. 1. 

'' Ante, § 455. If there is no issue he might perhaps take, 
under the statute right to, $5,000. 
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§ 518. It may not be uninteresting in this con- 
nection to refer briefly to some other matters in 
relation to marital rights of burial. It is the 
husband's right and duty to bury his deceased 
wife,i although the expense thereof must be borne 
by her estate, and he can recover from her exe- 
cutor such necessary and reasonable sum as he 
may have paid.^ The law raises a promise on the 
part of an administrator, so far as he has assets, 
to pay the reasonable funeral expenses of burying 
the deceased, although they are incurred as they 
ordinarily must be, before his appointment.^ 

§ 519. The general doctrine laid down by Mas- 
sachusetts Courts seems to be that there can be 
no ownership in a dead body.* When a body 
has been buried, no one has the right to remove 

1 Weld V. Walker, 130 Mass. 422; Curniingham v. Eeardon, 98 
Mass. 538. 

2 St. 1882, ch. 141; Constantinides v. Walsh, 146 Mass. 
281. 

" Hapgood V. Houghton, 10 Pick. 154 ; Adams v. Butts, 16 Pick. 
343, 346 ; Luscomb v. Ballard, 5 Gray, 403, 405. 

* Our statutes punish any officer who takes a dead body upon 
mesne process or execution (Pub. St., ch. 207, § 46), but do not 
specifically exempt it from being taken. The maximum penalty is 
only $500 fine or six months in jail. The dead body of Sir Philip 
Sidney was held in London and denied Christian burial for over 
three months, because of " certain legal complications." (Sym- 
onds's Life of Sidney, English Men of Letters Series, edited by 
John Morley, p. 174.) In view of such a possibility, however 
remote and improbable, ought not our law to be drawn much more 
carefully, and the penalty for its violation be at least a term in 
State prison? 
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it without the consent of the owner of the grave, 
or leave of the proper judicial authority; but if a 
husband, "in great distress of mind, and worn out 
by Ihe taking care of his wife during her last ill- 
ness," consents, though "much against his own 
wishes and feelings," to the burial in a lot not 
his own, the Court subsequently will permit him 
to remove the body to his own lot, in spite of the 
objection of her next of kin.^ 

§ 520. No case has arisen in Massachusetts 
which undertakes to state what may or may not 
be the corresponding right of a wife to bury or 
remove her husband's body. Should such a case 
arise, there is little doubt that she would be 
accorded substantially the same rights. In a 
dictum, the Court has said that "the widow and 
next of kin undoubtedly have the right, as against 
strangers, to determine the place of burial. " ^ jf 
the widow and next of kin differ, her right, like 
that of her husband, should, and unquestionably 
would, be paramount. 

§ 521. In Pennsylvania, however, it has been 
held (whether the law is still the same or not we 
do not know ^) that a widow has no right nor con- 
trol over the body of her deceased husband after 
burial.* In this case the husband had shot him- 

1 Weld a. Walker, 130 Mass. 422. See also same case in its 
early stage, reported in 14 Am. Law Review, p. 57. 

2 Sweeney v. Muldoon, 139 Mass. 304, 306. See also St. 1887, 
ch. 310, § 1. 

8 Lowry v. Plitt, 2 Weekly Notes of Cases, 675. 
* Wynkoop ». Wynkoop, 42 Penn. St. 293. 
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self accidentally, and the wife, frantic with grief, 
declared that his body " should never be buried at 
all, but that it ever should remain with her. Her 
nerves were wrought up to the highest state of 
excitement, and consequently her reason for the 
time was almost shattered." In this state of 
mind, his relatives begged her to consent to the 
burial of her husband in his mother's cemetery 
lot, agreeing, "for the sake of soothing her," that 
it might be removed, subsequently, should she so 
desire. The mother, in whose lot he was buried, 
denied making any such agreement, but admitted 
that it was made by others of his relatives. Later, 
the wife desired to remove the body, and, upon the 
mother's refusal to permit her to do so, applied 
to the Court for relief. The Court declined to 
aid her, holding that whatever rights she might 
have had as administratrix terminated with the 
burial, and that as widow she had no right after 
the interment. The very profound judge who 
wrote the opinion says, with matchless logic: 
" Sup[)ose a woman has had three husbands, who 
have all died, leaving her a widow, is she to be 
burdened with the duty and vested with the charge 
of their three bodies against the expressed wishes 
of the blood relations and next of kin of each ? " 
There was no pretence that this widow had had 
three husbands, but if she had, there was nothing 
illegal in marrying them. Our Supreme Judicial 
Court did not have to descend to such puerilities 
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in deciding in favor of the husband, nor would it 
as regards the wife. 

§ 522. In Rhode Island it has been held ^ that, 
where the husband's body was buried with his 
wife's consent in a lot which he owned, but which 
at his death became the property of his daughter, 
the wife could not subsequently, against this 
daughter's wishes, remove the body to a lot which 
belonged to herself. The wife having already 
actually removed the body, the Court said, " We 
think it should be restored to the place whence 
it came. " 

§ 523. This difference of treatment of husband 
and wife by the different Courts under similar 
circumstances may be a mere coincidence, but it 
is interesting, and upon a less grave subject would 
be amusing. 

§ 524. In Massachusetts the right to select the 
burial place carries with it (at least so far as the 
husband is concerned) the right of placing over 
the spot a proper monument or memorial. Not 
even a mother-in-law can interfere with this right. 
In a case which has found its way into our Massa- 
chusetts Reports,^ a mother, after waiting three 
years for her son-in-law to act, proceeded without 
his knowledge or consent to erect a stone over her 
daughter's grave. As soon as the dilatory hus- 
band learned the fact, he promptly removed the 

' Pierce v. Proprietors Swan Point Cemetery, 1 K. I. 227. 
2 Durell V. Hayward, 9 Gray, 248. 
16 
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stone and erected in its place one of his own choice. 
The mother-in-law brought suit against him, but 
the Supreme Judicial Court said that he was jus- 
tified in his conduct, as the mother had "no right 
to erect a stone at the grave " of her daughter 
without the husband's knowledge or consent. 

§ 525. The Statute of 1885, chap. 302, gives 
the widow and children the right to erect a monu- 
ment, and make permanent improvements, upon a 
lot in their possession and control; but, as we 
have seen,^ this statute is limited in its scope, 
and as to those lots outside the statute the widow 
may or may not have such right. ^ 

§ 526. As a part of the funeral expenses of a 
deceased person, a reasonable sum expended for a 
burial lot and for a monument may be allowed by 
the Court. ^ How far this right may be exercised 
by the widow or next of kin has not been deter- 
mined. The necessity for a decent burial arises 
immediately upon the decease, and it may be that 
if the deceased owned no burial lot or other right 
of burial they would be justified in purchasing 
one; but if he owned one, and they selected an- 
other, they might have to do it at their own 
expense. This is certainly the case as to a tomb- 
stone or monument. It was not intended that any 
person may erect a tombstone to the deceased and 

1 Ante, § 516. 

2 Fletcher v. Evans, 140 Mass. 241. 
8 Pub, St., cb. 144, § 6. 
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charge the estate with its cost without the author- 
ity of the executor or administrator, or of the 
Court. Accordingly, one who, at the request of 
the widow, but not of the administrator, and with- 
out an order of Court, erects a monument over a 
grave, cannot recover its cost in an action against 
the administrator.^ 

§ 527. If the widow is also administratrix or 
executrix, and obtains leave of Court to erect a 
monument on her husband's burial lot, she may 
buy with her own money another lot, remove the 
body and put up the monument there, as the 
statute does not confine an allowance to the case 
of a monument on a lot bought with the husband's 
money. She also may be allowed a charge for 
legal services in obtaining the leave mentioned.^ 

1 Sweeney v. Mnldoon, 139 Mass. 304. 

2 Dudley v Sanborn, 159 Mass. 185. 
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[eefebences are to sectiohs.] 



A. 

ABDUCTION, 

forcible of child by parent, 154, 155. 
ACTION, 

between husband and wife in equity but not at law, 37, 

211, 217-220, 226. 
against wife of Judge of Probate, 40. 
for breach of promise, 44, 60. 
against one who causes a marriage engagement to be 

broken, 62. 
for alienation of wife's affections, 137. 
against husband for wife's necessaries, 172. 
by wife against any one other than her husband, 

138, 233. 

against wife by any one other than her husband, 

139, 283, 288. 

for rights prior to, suspended during marriage, 261. 
ADMINISTRATION, 

of estate of deceased, 412. 
not ordinarily granted after twenty years, 413. 
who entitled to, 416. 

how far guardianship of minor child incompatible 
with, of parents' estate, 417. 
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References are to sections. 

ADMINISTRATRIX, 

married woman may be, 262, 416. 
ADOPTION, 

of married woman, 142. 

by married woman, 1.'58. 

none of child without mother's consent, 157. 
ADULTERY, 

second marriage when no defence, 105, 318. 

wife not deprived of child because of her, 152. 

divorce for, notwithstanding decree for separate support, 
185. 

wife may sue, notwithstanding her, 233. 

as ground for divorce, 321. 

when alleged paramour may defend libel for, 325. 

notice to district attorney after divorce for, 327. 

evidence of, 328-333. 

prior to marriage no ground for divorce, 330. 

divorced husband and wife living together guilty of, 400. 

husband's, no bar to recovery on settlement, 409. 

wife may make will, notwithstanding her, 508. 
AFFINITY, 

impediment to marriage, 101, 102, 110. 
AGE OF CONSENT, 

statute provisions as to, 42. 

marriage under, when void, 110. 
AGENT, 

husband as wife's, 21, 205, 241, 279 et seq., 287. 

wife as husband's, 161, 169. 
AGREEMENT, 

ante-nuptial, 63 et seq. 

separation by, 404 ei seq. 
ALIEN, 

marriage with an, 114. 

wife of, rights upon coming within state, 289. 
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ALIENATION, 

restraint upon, 79. 

action for, of wife's affections, 137. 
ALIMONY, 

wlien no bar to suit for necessaries, 174. 

upon and after proceedings for divorce, 389. 

may be by instalments or in gross, 390. 

nature and limitations of, 391. 

arbitration as to, 392. 

proceedings to enforce decree, 393. 

in case of foreign divorce, 394. 
ALLOWANCE, 

to wife, where living separate from her husband, 175. 

to widow, upon husband's death, 442-450. 

where special administrator is appointed, 451, 452. 
ANTE-NUPTIAL AGREEMENTS, 

general provisions as to, 63 et seq. 

may provide for either spouse, 64. 

when to be recorded, 64. 

at common law, 65. 

third party or trustee not necessary, 67. 

power in, to be exercised by will, 68. 

void if procui-ed by fraud, 69. 

violation of, excuses performance, 70. 
ANTE-NUPTIAL DEBTS, 

husband liable for wife's at common law, 16. 

suspended not extinguished by marriage, 261. 
ANTE-NUPTIAL FRAUD, 

agreement void if caused by, 69. 

by womau on insane old man, 211. 
APPAREL, 

wife's, at common law, 27, 242. 

under existing statutes, 243, 441. 

husband primarily liable for wife's, 167. 
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APPAREL — continued. 

wife may personally contract for, 284. 

widow and children entitled to, after husband's death, 
441. 
APPEAL, 

none on questions of fact in divorce, 319, 350. 

widow's right of, 414. 

APPOINTMENT, 

power of, in ante-nuptial agreement, 68. 
effective in will revoked by mai'riage, 494. 

APPRENTICE, 

minor may be bound as, 159. 
ARBITRATION, 

as to amount of alimony, 392. 

ARREST, 

wife on execution at common law, 19. 

women by men, 43. 

for debt under existing laws, 140, 288. 

attempt to avoid, evidence of guilt, 331. 
ASSAULT, 

of husband or wife, 25, 134, 135. 

in abduction of child, 155. 
ASSIGNEE, 

husband's, right to wife's property at common law, 28. 

wife may purchase from her husband's, 238. 

ASSIGNMENT, 

of wife's claim against husband's firm, 225. 

to and from husband and wife through third party, 22, 
221, 231, 234. 

subtle distinction between indorsement and, 231. 

of life insurance policies, 251, 421, 424. 
ATTACHMENT, 

by wife of husband's property, 177, 364. 
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ATTACHMENT — continued. 

dissolved by insolvency, 177. 

wife's property subject to, 288. 

of dead body, 519 note. 
ATTORNEY AT LAW, 

woman may be an, 263. 



B. 
BANK DEPOSIT, 

See Savings Bank. 
BANKRUPTCY, 

See Insolvency. 
BIGAMY, 

good faith in contracting second marriage, no defence, 
105, 318. 
BLOOD FEUD, 

in modem garb, 419. 
BOARDING HOUSE, 

married women's certificate required, 270. 
BOND, 

between husband and wife void, 408. 

binding upon sureties, 408. 
BREACH OF PROMISE, 

action for, 44, 49. 

defences to, 49, 51, 59. 

specific performance cannot be compelled, 53. 

damages in case of, 54, 57. 

seduction under the promise, 55, 56. 

burden of proof, 60. 

action does not survive, 61. 
BURIAL, RIGHTS OF, 

respective, of husband and wife, 515 et seq. 
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BUSINESS, 

wife may carry on, 266-278. 
certificate required, 266. 
any name may be used, 267. 
place of, should be described, 268. 
nature of, should be set out, 269-272. 
description of property used, unnecessary, 273. 
See Certificate. 



CEMETERY LOT, 

rights of husband and wife in, 515 ei seq. 
CERTIFICATE, MARRIED WOMAN'S, 

wife doing business must record, 266-278. 

any name may be used, 267. 

new, whenever change of business or of place, 268. 

what should contain, 266-273. 

mere investment of property does not require, 271. 

needed to protect personal property only, 274. 

absence of, does not enlarge husband's rights, 275. 

unnecessary if husband's domicil elsewhere, 276. 

formerly, must be filed, 277. 
CHASTISEMENT, 

of wife by husband, 25. 

no longer allowed, 134, 135. 
CHASTITY, 

as aflecting marriage engagement, 59. 

prior, as affecting marriage, 122, 330. 

reputation as to, as evidence, 331. 

husband's should be expressly contracted for, 409. 
CHILD, 

mother practically no rights in, at common law, 24. 

marriage of, how authorized, 90. 
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CHILD — continued. 

illegitimate, when parents' marriage void, 120. 

legitimacy as affected by divorce, 335. 

emancipation of, upon marriage, 125, 

appointment of guardian, 142, 160. 

to whom custody belongs, 143, 160, 175. 

who must support, 144-146, 161, 187. 

habitual truant, or parents unfit, 147, 148. 

may be surrendered by parents, 149. 

Probate Court may authorize parents to visit, 150. 

when parents' rights equal, 151. 

removal from State forbidden, 153. 

abduction by either parent, 154. 

where mother is imprisoned, 156. 

adoption of, 142, 157, 158. 

may be bound as apprentice, 159. 

earnings of, who entitled to, 161, 164. 

damages for injuries to, 165. 

right to damages for father's death, 418. 

right of homestead, 486. 

wearing apparel and ornaments of, 441. 

rights where omitted from parents' will, 495. 

rights of posthumous, 497. 

See Step-Child. 

CHOSE-IN-ACTION, 

husband's right to wife's at common law, 17. 
compulsory reduction to possession, 29. 

CLANDESTINE MARRIAGE, 

penalty for enticing female to, 100. 

CLOTHES, 

See Apparel. 

COERCION, 

presumption as to husband's over wife, 127. 
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References axe to sections. 

COHABITATION, 

not essential to constitute marriage, 83. 
when necessary to obtain divorce, 332, 367. 
when condonation is implied from, 377. 

COLLUSION, 

as a bar to divorce, 372. 

COLOR, 

no defence in breach of promise, 59. 

COMMON LAW, 

of what it consists, 2-11, 24-32. 
softened by ecclesiastical interference, 23. 
modified by legislation, 33. 

COMMON TENANCY, 

of husband and wife, 206. 
widow's dower in, 464. 

CONDONATION, 

a defence to divorce, 372, 376-381. 
conditioned upon future good behavior, 379. 

CONFESSIONS, 

evidence in divorce, 329. 

CONFLICT OF LAWS, 

as to marriage. 111 et seq. 
as to divorce, 869, 383 et seq. 
as to alimony, 394. 
as to life insurance, 426. 

CONFUSION OF GOODS, 

husband's and wife's, effect of, 209. 
business certificate valid in spite of, 273. 

CONJUGAL RIGHTS, 

restitution of, never enforced here, 26 note, 132. 

CONNIVANCE, 

defence in divorce, 373, 374. 
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CONSANGUINITY, 

impediment to marriage, 101-103, 110. 

CONSENT, 

of parents to minor's marriage, 82, 91. 
of Judge of Probate to minors' marriage, 91. 
defence to libel for divorce, 344, 373. 
in adoption, 142, 157, 158. 

CONSIDERATION', 

in mutual engagements to marry, 44. 

for promises based on marriage, 50. 

for release of dower, 222. 

for purchase of wife's claim against husband's firm, 225. 

when wife's note valid without, 228, 280. 

note without, not subject of gift, 258. 

reconciliation of husband and wife not a valid, 410. 

CONSTITUTION, 

legislative marriage contrary to, 107. 
legislative divorce contrary to, 316. 
right of woman to hold office under, 263. 

CONSUMMATION, 

not essential to valid marriage, 83. 

CONTEMPT OF COURT, 

■woman may be imprisoned for, on execution, 140. 
disobeying a decree for alimony, 893. 

CONTRACTS, 

between husband and wife invalid if direct, 37, 182, 

217. 
if through third person valid, 229. 

test is whether valid or invalid at inception, 229. 

CONVEYANCES, 

between husband and wife invalid if direct, 209, 234. 
if through third person, valid, 22, 219, 221, 234, 236, 237. 
to bind wife she must join in operative clause, 286. 
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CONVEYANCES — continued. 

in fraud of creditors, 221, 234, 252, 254. 

in fraud of marital riglits, 75. 
COUNSEL FEES, 

when necessaries to be paid by husband, 168. 

upon libel for divorce, 364. 
CREDIT, 

when wife may use husband's, 161, 169-174. 
CREDITORS, 

common law rights of husband's, 27 et seq. 

right of wife's in her trust income, 79. 

transfers in fraud of, 221, 222, 234, 252. 

donatio causa mortis invalid against, 254. 

rights of, in life insurance policies, 422, 424. 

may reach dower and curtesy, 492. 

husband's assent to wife's will binds, 509. 
CRIME, 

wife's, under husband's coercion, 127. 

wife's perjury in husband's defence, 129. 

wife injuring husband's property, 130. 

notice to be given district attorney after divorce for any, 
327. 
CRUEL AND ABUSIVE TREATMENT, 

ground for divorce, 321, 338 et seq. 

distinguished from cruelty, 338. 
CRUELTY, 

guilty husband liable for wife's necessaries, 169. 

as ground for divorce, 321, 388 et seq. 

what is and what is not, 339. 
CURTESY, 

misconduct without divorce does not bar, 398, 

right of husband in wife's realty, 455, 475. 

origin and meaning of, 476. 

nature of, 477-482. 
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CURTESY — continued. 

alleged reason for difference between, and dower, 4.83, 

485. 
attaches to wife's equitable estate, 484. 
statute has enlarged husband's, 486. 
wife cannot deprive husband of, without his consent, 

487, 507. 
how released, 488, 490. 
how reached by creditors, 492. 
does not attach to land elsewhere, 510. 

CUSTODY, 

of married female minor, 125. 

rights of parents to, of children, 143 et seq., 151 et seq., 

175. 
when given to guardian, 147. 
as affecting adoption, 157. 
father cannot by will deprive a mother of her child's, 

160. 



D. 

DAMAGES, 

for breach of promise, 54-58. 

for injuries to wife, 136-138. 

for abduction of child, 155. 

for injury to child, 165. 

for negligence causing death, 418. 
DEAD BODY, 

rights in, 515, 519 et seq. 

attachment of, 519, note. 
DEATH, 

marriage cannot be annulled after, 119. 

gifts in contemplation of, 253 et seq. 

presumption of, affecting divorce, 322. 

separation of husband and wife by, 412. 
17 
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DEXTR — continued. 

damages for negligence causing, 418. 

in same accident affecting property rights, 428. 

property rights after, 453, 455. 

DECLARATIONS, 

wife's, in suits against husband for necessaries, 172. 
of giver of donatio causa mortis, 259. 

DESERTION, ' 

husband's, gives wife an implied agency, 161, 169. 

decree for separate support bar to libel for wife's, 185. 

as ground for divorce, 321, 343-348. 

defences to libel for, 843 et seq. 

deserted party only may maintain libel for, 346. 

temporary return no defence, 347. 

DISTRIBUTION AND DESCENT, 

personal estate after death, 453. 
real estate after death, 455. 

DIVORCE, 

effect of upon marriage settlements, 66. 

marriage of parties after, 104, 114. 

wife's counsel fees in, 168, 364. 

decree for separate support, bar to libel for wife's deser- 
tion, but not for her adultery, 185. 

libel for, supersedes decree for separate support, 186. 

does not legalize void contracts between husband and 
wife, 226. 

does not bar recovery, when, 233. 

early jurisdiction, 312 et seq. 

Superior Court now has jurisdiction, 315. 

legislature no power to grant, 316. 

forms of, 317. 

danger in decrees nisi, 818. 

bed and board, formerly but not now, 320. 

grounds for, 321. 
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DIVORCE — continued. 

denial of sexual intercourse not a ground for, 341, 345. 

no distinction in sexes as to gravity of offence, 823. 

granted notwithstanding presumption of death, 322. 

ordinarily not gi-anted on libellant's uncorroborated testi- 
mony, 324. 

when alleged paramour may defend, 325. 

name of alleged paramour must appear in libel, 326. 

notice to district attorney after, for adultery or other 
crime, 327. 

confessions as evidence, 329. 

adultery prior to marriage not ground for, 330. 

second marriage without cohabitation, not ground for,332. 

insane person, for or against, 384, 357. 

legitimacy of children, affecting, 335. 

for libel, provisions as to, 355 et seq. 

domicil and cohabitation here, when necessary, 367. 

defences to libel for, 372 et seq. 

conflict of laws in, 369 et seq. , 383 et seq. 

foreign, 383 et seq. 

alimony in, 389. 

change of name, after, 395. 

property rights after, 396. 

contracts and suits after, 399. 

residing together in same house after, is adultery, 400. 

soliciting business forbidden, 401. 

fraud in, punished, 401. 

decree vacated for fraud, 402. 

writ of review does not lie, 403. 
DOMICIL, 

as affecting libel for nullity of marriage, 118. 

wife's follows husband's, 132, 369. 

as affecting married woman's certificate, 276. 

as affecting marriage, 114-116. 

as affecting divorce, 361, 368-371, 383-388. 
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DONATIO CAUSA MORTIS, 

either husband or wife may make, 253. 

nature and subjects of, 255 et seq. 

not valid against creditors, 254. 
DOWER, 

release of, when a valid consideration, 222. 

right of wife to, upon divorce, 397. 

offence without divorce no bar to, 398. 

wife's right in husband's realty, 456, 460. 

in what widow may or may not have, 460-467, 484. 

how affected by mortgage, 460, 468. 

not affected by tax sale, 469. 

may be set out to widow, 470, 471. 

new, in case of eviction, 472. 

when writ of, lies, 473. 

burden of proof upon woman to establish that she is 
lawful widow, 474. 

alleged reason for difference between, and husband's 
curtesy, 483. 

none in husband's equitable estate, 484. 

husband cannot deprive wife of, without her consent, 
487, 500. 

wife's election as to, 456, 500. 

when barred by jointure or settlement, 488. 

wife may release but cannot convey, 488. 

may be released by guardian, 490. 

how creditors may reach, 492. 

how affected by husband's will, 499, 500. 

does not attach to land elsewhere, 510. 
DRUGS, 

intoxication from opium or other, ground for divorce, 
321. 
DRUNKENNESS, 

wife may recover damages from liquor seller, 189-191. ' 

as ground for divorce, 321, 349, 351. 
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E 

EARNINGS, 

wife's at common law, 28, 30. 

under present law, 132, 138, 217, 242. 

right of mother to child's, 161, 164. 

wife's cannot be trusteed for husband's debt, 265. 
ELECTION, 

wife's right of, as to dower, 456, 457. 
ENGAGEMENT TO MARRY, 

may be made verbally, 44. 

mutual, must be proved, 45. 

evidence of, 45, 48. 

when writing is essential, 49, 56. 

specific performance not enforced, 53. 

damages for breach of, 54, 55. 

seduction under, 55. 

married man to unmarried woman, 58. 

grounds for breaking, 59. 
ENTICEMENT, 

of female for clandestine marriage, 100. 
ENTIRETIES, 

husband and wife as owners by, 206, 207. 
EQUITY, 

adopted from ecclesiastical courts, 1, 11, 23. 

suits in, between husband and wife, 37, 202, 206, 209, 
218-220. 

distinction between law and, 37, 210, 212. 

jurisdiction of Probate Court in, 72. 

relieves against breach of trust or fraud, 76, 209, 211, 
213. 
ESTOPPEL, 

as to indorser of promissory note, 227. 

wife's warranty an, 286. 
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EVICTION, 

of wife from dower estate entitles her to new, 472. 

EXECUTION, 

wife's arrest on, at common law, 19. 
enforcement against married woman, 140, 288. 
on decree for separate support, 177. 
for alimony, 393. 

EXECUTOR, 

of will of husband or wife, 412, 416. 
EXECUTRIX, 

married woman may be, 262. 



F. 
FARM, 

carrying on, is business requiring certificate, 270. 
if husband carries on wife's, no certificate required, 278. 
FATHER, 

rights in child at common law, 24. 

when entitled to custody of child, 143. 

duty to support child, 144, 187. 

duty ceases, if custody taken away, 146. 

right to custody of child conditioned upon fitness, 147. 

right subject to court's order, 151. 

should not seek forcible possession of child, 154. 

proper remedy is habeas corpus, 154. 

liable criminally for assaulting child, 155. 

no adoption of child without consent of, 157. 

may bind child as apprentice, 159. 

may appoint guardian of child by will, 160. 

cannot affect mother's right of custody, 160. 

when heir to child, 166. 

omission of chjld in will of, 495. 

rights of posthumous child, 497. 
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FIRM, 

See Partneeship. 

FORECLOSURE, 

light of, by husband or wife as against the other sus- 
pended, 232. 

wife may purchase husband's property at, 237. 
FRAUD, 

in effecting marriage engagements, 59. 

in effecting ante-nuptial agreements, 69. 

in conveyances prior to raairiage, 75 et seq. 

in effecting marriage, 122. 

not condoned by marriage, 211. 

husband's actual, not necessarily illegal, 214. 

rights of creditors, 221, 234, 243, 252, 254. 

husband's conveyance in, may be impeached by divorced 
wife, 891. 

charges of, on execution, 393. 

in obtaining divorce, 401, 402. 
FRAUDS, STATUTE OF, 

affecting agreements as to marriage, 49, 65. 

what writing sufficient to satisfy, 52. 

affecting agreements as to realty, 222. 
FUNERAL EXPENSES, 

paid from estate of deceased, 518. 

monument and burial lot as, 526. 

G. 

GAMBLING, 

wife may recover husband's money lost in, 192. 

GIFT, 

between husband and wife, 21, 208, 241, 242, 252. 
of personal ornaments and necessaries, 243-249. 
money not subject of, from husband to wife, 242, 247. 
in contemplation of death, 253-259. 
by husband of buildings on wife's real estate, 260. 
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GUARDIAN, 

may act in marriage settlement, 63. 

no right to custody of wife, 125, 142. 

of wife, how appointed, 142. 

of minors, when has custody, 147. 

appointed by parents' will, 160. 

has charge of ward's property, 160, 162, 165. 

of spendthrift, duty as to ward's family, 183. 

of married woman, may use income for her support, 
193. 

married woman may be, 262. 

may act in divorce proceedings, 355, 357. 

office of, sometimes incompatible with that of adminis- 
trator, 417. 

may release homestead, 439. 

may release dower, curtesy, and other rights, 490. 

may waive provisions of will, 503. 

H. 

HABEAS CORPUS, 

wife may have, against husband, 133. 

to obtain possession of child, 154. 
HABITUAL DRUNKARD, 

wife of, may recover damages from one selling liquor toj 
189-191. 

divorce from, 321. 
HEIR, 

parents, of child, 166. 

husband or wife may be statutory, 458. 

wife not, of husband, 515. 
HOME, 

wife's same as that of her husband, 132. 

if husband leases, wife may be turned out, 132. 

widow right to occupy forty days after husband's death, 
432. 
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HOMESTEAD, 

rights of, 435. 

occupation essential to maintain, 436. 
addition to, not substitute for dower, 437. 
how created, 438. 
how released, 439. 
HOUSEHOLD EXPENSES, 

husband primarily liable for all, 167. 
wife may, by contract, become liable for, 284. 
HUSBAND AND WIFE, 

conflicting theories as to, 11-23. 

at common law, 16-32, 136. 

may be agents one for the other, 21, 161, 169, 205, 241 

279-283, 287. 
cannot be partners but may be joint owners, 205. 
may sue each other at equity but not at law, 37-40, 202, 

206, 209, 211, 217-220, 223. 
transfers between, invalid if direct, valid if through 

third person, 22, 209, 221, 231-242. 
contracts continue valid or invalid as in their inception, 

229. 
gifts between, 21, 208, 209, 213, 214, 242-260. 
gifts in contemplation of death, 253-259. 
criminal liability of, 127-130. 
by modern law, personally independent, 131. 
wife's domicil follows husband's, 132, 369. 
bodily correction forbidden, 134. 
damages for injury to, 136-138, 418. 
liability for injuries to others, 139, 278. 
rights in their children, 143-164, 175. 
obligations towards their children, 144-146, 161-164, 

167, 175, 187, 199. 
husband must support wife, 167-193. 
when wife may contract for necessaries in husband's 

name, 167-174. 
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HUSBAND AND WIFE — continued. 

■wife cannot borrow money on husband's credit, 170. 

court may decree separate support, 175-186. 

receiver of husband's property may be appointed, 179. 

pension money not exempt, 181. 

husband's neglect punished criminally, 187, 188. 

damages where liquor sold to habitual drunkard, 189. 

wife may recover husband's losses at gambling, 192. 

wife's income sometimes may be used for her support, 

193. 
respective rights of, under pauper laws, 194-201. 
rights as tenants by entireties, 206, 207. 
as tenants in common, 206. 
private conversations between, 213-215. 
promissory notes between, 217, 218, 227-231. 
life insurance for benefit of, 251, 420-481. 
ante-nuptial debts between, suspended not extinguished, 

261. 
rights and obligations where wife carries on business, 

266-277. 
in absence of certificate, liability several and not joint, 

276. 
rights of alien, coming into State, 289. 
no distinction between, in gravity of offence authorizing 

divorce, 323. 
separation by divorce, 312-402. 
effect of marital offence, without divorce, 398 
separation by agreement, 404-409. 
separation by death, 412-514. 
neither under obligation to pay the debts ot deceased, 

415. 
will may be made by either, 493, 508, 511. 
neither should be witness to the other's will, 493. 
respective rights of burial, 515-527. 
neither relation, nor next of kin to the other, 498. 
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HUSBAND AND WIFE — continued. 

words "my wife" in a will do not necessarily'mean 

lawful wife, 498. 
rights in their respective bodies after death, 519-523. 

See Married Womaii; Widow. 



I. 
IDIOT, 

See Insane Person. 

IMPOTENCY, 

as ground for divorce, 321, 336, 337. 

IMPKISONMENT, 

of married woman on execution, 19, 140. 

as ground for divorce, 321, 353. 

pardoned, does not affect divorce, 354. 
IMPROVEMENTS, 

by husband on wife's realty, 239, 260. 

no dower in, 467. 
INCHOATE RIGHTS, 

of dower and curtesy, 492. 
INDORSEMENT, 

subtle distinction between assignment and, 231. 
INFANT, 

See Child. 

INJURIES, 

to married woman, 136-138. 

by man-ied woman, 139. 

to child, 165. 

causing death, 418. 
INSANE PERSON, 

marriage of, prohibited, 108-110. 

prior insanity does not affect marriage, 109. 
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INSANE PEUSO'S — continued. 

defence to divorce against, 334. 

in divorce proceedings, may act by guardian, 357. 
See Guardian. 
INSOLVENCY, 

of husband affecting wife's property, 28. 

attachment dissolved by, 177. 

■wife's claim against husband in, 218, 228, 233. 

conveyances prior to, 222. 

married woman may go, or be put into, 288. 

INSURANCE, 

See Life Insurance. 
INTERMENT, 

wife's right of, 515. 

INTOXICATION, 

wife may recover damages from liquor seller for hus- 
band's, 189-191. 
as ground for divorce, 321, 349, 351. 

ISSUE, 

of void marriage when illegitimate, 120. 
absence of, affecting property rights, 453. 
essential to entitle husband to curtesy, 479-482. 
but not to half curtesy, 486. 
not essential to dower, 456. 



J. 

JOINT OWNERS, 

husband and wife as, 205. 

JOINT TENANCY, 

of husband and wife, in real estate, 206. 

JOINTURE, 

unless waived, dower barred by, 488. 
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JURY, 

women not allowed to serve upon, 41. 
JUSTICE OF THE PEACE, 

woman cannot be, but may be appointed special com- 
missioner with powers of, 263. 

L. 
LABOR, 

wife's presumed to be for herself, 265. 

LACHES, 

in bringing libel for divorce, 337. 

LAW, 

under which we live, 1. 

the Common, 2-11, 24-32. 

there may be a fashion in, 35. 

as distinguished from equity, 37, 210-212. 

difference between mistake of fact and of, 319. 
LEASE, 

husband may, his home to another, without wife's con- 
sent, 132. 

dower in, for more than one hundred years, 464. 

LEGISLATION^, 

softening the common law, 38. 

marriage by, unconstitutional, 107. 

divorce by, unconstitutional, 316. 

review of, as to married women, 291-311. 
LIBEL, 

annulling or affirming marriage, 118. 

in divorce proceedings, 355. 

may be prosecuted by guardian, 357. 

may charge more than one offence, 358. 

may be amended, 358. 

unless dismissed without prejudice, bar to new, 359. 
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LIBEL — continued. 

specifications may be ordered, 360. 

written answer required, 360. 

where to be filed and heard, 361. 

service of, 362. 

when appearance may be entered, 363. 

attachment of husband's property on, 364. 

no final judgment on, 365. 

defences to, 372-382. 

LIFE INSURANCE, 

policy may be transferred by husband to wife, 251. 

for protection of husband or wife, 420. 

legislation as to, 421. 

rights of creditors in, 422, 424. 

on assessment plan, 425. 

conflict of laws as to, 426. 

survivorship as affecting, 427, 429. 

conflicting claims to, 423, 429, 430. 

suit may be brought in name of beneficiary, 431. 
LOAN, 

between husband and wife, 213, 217. 

cannot be recovered in law or equity, 218. 



M. 

MAINTENANCE, 

husband liable for wife's, 167. 

separate, may be decreed, 175. 

See Separate Support. 
MARRIAGE, 

mutual engagement of, 44. 

status cannot be modified by agreement of parties, 63. 

at common law, 80. 

statute requirements in this State, 81-90. 
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MARRIAGE — continued. 

valid without consummation, 83. 

presence of official essential, 84. 

Quakers may solemnize, according to their peculiar 
forms, 85. 

who may officiate at, 86, 88. 

where should be solemnized, 87. 

notice of intention required, 89. 

consent of parent or guardian of minor, 82. 

consent of Judge of Probate, 90-95. 

when valid, notwithstanding non-compliance with stat- 
ute provisions, 95. 

penalties for illegally solemnizing, 95. 

foreign, before United States consul, valid, 96. 

records of, should be kept, 97, 98. 

evidence of, 99. 

penalty for enticing to clandestine, 100. 

between certain relations prohibited, 101-103. 

polygamous, prohibited, 104, 105. 

after divorce, permitted, 104, 114. 

second, entered into by mistake, 105, 318. 

legislation affording relief where second, by mistake, 106. 

no power in legislature to enact, 107. 

of insane person or idiot, void, 108, 110. 

valid, if sane at time of, 109. 

certain kinds void without decree, 110. 

validity of foreign, 111-117. 

in evasion of our laws, when void, 112. 

valid, if not within statute prohibition, although evasion 
intended, 113. 

after invalid foreign divorce, how attacked, 117. 

proceedings where validity doubted, 118. 

Superior Court proper tribunal for annulling, 124. 

petition to annul cannot be brought after death of one 
party to, 119. 
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MARRIAGE — continued. 

issue of void, when illegitimate, 120, 121. 

induced by fraud, how avoided, 122. 

mistake no ground for avoidance, 122. 

prior lack of chastity does not avoid, 122. 

where woman pregnant at time of, 123. 

emancipates a minor, and deprives guardian of custody, 

123. 
penalty for wilfully publishing false notice of, 126. 
does not condone prior fraud, 211. 
operates as oblivion of the past, 330. 
second, without cohabitation, no ground for divorce, 832. 
will revoked by, 494. 
MARRIED WOMAN, 

arrest on execution, 19, 140, 288. 
earnings of, her husband's at common law, 28, 80. 
earnings her own under present law, 132, 138, 217, 265. 
has absolute right to her personal property, 77, 202. 
may dispose of her real estate subject only to husband's 

rights after her death, 487. 
under husband's coercion, 127. 
may be punished for crime, 128, 129. 
perjury in husband's defence, 129. 
punished if injures her husband's property, 180. 
right to her person practically absolute, 131, 
no legal voice in selection of home, 132. 
may refuse to occupy husband's room, 132. 
injuries to or by a, 136-139. 
guardian of, may be appointed, 142. 
may be adopted, 142. 
husband may be trustee for, 209, 213. 
cannot sue husband's firm, but may individuals thereof, 

223, 224. 
liable as iiidorser on invalid note, 227. 
innocent holder of invalid note may sue, 228. 
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MARRIED WOMAN — continued. 

may take assignment of husband's mortgage, 231. 

rights against husband suspended not extinguished, 
232, 261. 

may enforce rights again.st others than her husband, 233. 

cannot purchase husband's property at sheriff's sale, 
but may at foreclosure or from his assignees, 236-238. 

exoneration of real estate mortgaged for husband's 
debt, 260, 285. 

may occupy any position of trust without her husband's 
consent, 262. 

offices open to a, 263, 264. 

may carry on business, 266. 

may make contracts, 284. 

estopped from setting up title after warranty, 286. 

to be bound by deed must join in operative words, 286. 

may ratify husband's acts, 287. 

may go or be put into insolvency, 288. 

course of legislation as to, 291-311. 
See Husband and Wife; Separate Support; Widow. 
MILL, 

dower set out from the rents and profits, 471 
MINOR, 

husband although a, must support wife, 188. 
See Child. 
MISTAKE, 

difference between in law and fact, 319. 
MONEY, 

wife cannot borrow, on husband's credit, 170. 

real estate purchased with wife's, hers in equity, 222. 

husband cannot make valid gift of, to wife, 247. 

not a necessary, 247. 
MONUMENT, 

erection of, over grave of husband or wife, 524-527. 
18 
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MORTGAGE, 

to third person for wife's benefit, 231. 

husband or wife holding, on the other's property cannot 

foreclose during marriage, 232. 
securing note without consideration, invalid, 234. 
exoneration of wife's property from, for husband's debt, 

260, 285. 
wife may, her property, 285. 
• dower, how affected by, 460, 468, 469. 
widow may redeem, 469. 
curtesy, how affected by, 478. 

MOTHER, 

at common law, 24. 

when entitled to child's custody, 143, 147, 151, 152. 

duties as to child's support, 144-146, 161-164. 

abduction of child by, 154, 155. 

imprisoned, right to young child, 156. 

adoption of child without consent of, 157. 

may bind child as apprentice, 159. 

may appoint guardian of child by will, 160. 

right to child's earnings, 161, 164. 

rights where child is injured, 165. 

when heir to child, 166. 

omission of child in will, 495. 

posthumous child, 497. 



N. 
NAME, 

reappointment of woman as special commissioner where 

change of, by marriage or otherwise, 263. 
wife may do business under any, 267. 
mistake of, in libel for divorce, 362. 
change of, of wife and child after divorce, 395. 
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NECESSARIES, 

husband must supply wife with, 167, 174. 
what are and what are not, 167, 168, 246. 
money is not, 170, 247. 
in suit for, burden of proof on plaintiff, 172. 
motive of person furnishing, immaterial, 173. 
alimony no bar to suit for previous supplies, 174. 
gifts of, from husband to wife, 243. 

NE EXEAT, 

writ does not lie against woman, 141. 

NEXT OF KIN, 

when entitled to administration, 416. 
wife not included in, 498. 

NIGHTWALKER, 

male as well as female, 42. 

NOTARY PUBLIC, 

woman cannot be, 263. 

NULLITY, 

of marriage, how decreed, 118-124. 



0. 

OPIUM, 

intoxication from, a cause for divorce, 321. 

ORDEAL, 

trial by, at common law, 4. 

ORNAMENTS, 

wife's, subject to husband's debts, 27, 249. 
gifts by husband to wife under statute, 243. 
widow and children entitled to, after husband's death, 
441. 



276 INDEX. 

References are to sections. 

p. 

PARAMOUR, 

name, if known, must appear in libel for divorce, 326. 
adulterous disposition of alleged, not evidence, 328. 
as witness, 338. 
notice to district attorney after divorce, 327. 

PARAPHERNALIA, 
at common law, 27. 

See Ornaments. 

PARENTS, 

See Fathek; Mother. 

PARTICEPS CRIMINIS, 

See Paramour. 

PARTNERSHIP, 

husband and wife cannot join same, 205. 

wife cannot sue husband's, 223. 

members may assume several liability to wife, 224. 

land belongiug to, when no dower in, 464. 
PAUPER LAWS, 

duty of married woman under, 145. 

husband and wife under, 194-201. 
PENSION, 

husband's, subject to wife's support, 181. 

PERJURY, 

wife punished for, in husband's defence, 129. 
PERSONAL PROPERTY, 

husband's rights in wife's, at common law, 16, 27. 

may be conveyed by wife, 77, 202. 

ownership in, by entireties, 207. 

agreement as to, not within Statute of Frauds, 222. 

legal distinctions as to, 240-259. 

certificate necessary for protection of, in wife's business, 

274. 
distribution after death, 453, 454. 
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POSTHUMOUS CHILD, 

rights of, in parents' estate, 497. 

PRECEDENT, 

binding force of, 5-8. 

PRIVATE CONVERSATIONS, 

between husband and wife, 213-215. 

PROBATE COURT, JUDGE OF, 
suits against wife of, 40. 

PROFITABLE GUARDIANSHIP, 
theory of husband over wife, 14, 36. 

PROMISE, BREACH OF, 

See Breach or Promise. 

PROMISSORY NOTE, 

between husband and wife invalid, both in law and 
equity, 217-220. 

holder of invalid, may sue indorser, 227. 

if invalid in inception, all parties liable, 228-233. 

donor's, not subject of gift, 258. 

wife's estate exonerated if mortgaged to secure hus- 
band's, 260, 285. 

wife may repudiate, if without consideration, 280. 

reconciliation between husband and wife not a valid 
consideration for, 410. 



Q. 



QUAKERS, 

marriage among, 85. 

QUARANTINE, 

widow's right to, 432-434. 
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E. 
REAL ESTATE, 

transfers between husband and wife, 22, 219, 235. 
husband's right in wife's, at common law, 22, 31. 
ownership of husband and wife by entireties, 206. 
by statute now tenants in common, 206. 
if paid for with wife's money, hers in equity, 222. 
agreements as to, require writing to satisfy Statute of 

Frauds, 222. 
purchase by husband in wife's name, 239, 287. 
husband building on wife's, 260. 

business certificate not necessary to protect wife's, 274. 
wife bound by her covenants as to, 286. 
rights in, after divorce, 896, 397. 
widow's quarantine in husband's, 432. 
rights of homestead in, 435-440. 
dower and curtesy in, 455-457, 460-492. 
statutory rights of husband or wife in, 458, 459. 
when widow may take wood from, 466. 
widow and heirs may occupy together, 470. 
See Curtesy; Dowee; Homestead. 

RECEIVER, 

of husband's property, when appointed, 179. 

RECONCILIATION, 

agreement for, not a valid consideration, 410. 

RECORDING, 

ante-nuptial agreements, 64. 

marriages, 97, 98. 

married woman's certificate, 277. 

RECRIMIl^ATION, 

defence in divorce proceedings, 872, 382. 
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REDUCTIOlSr TO POSSESSION, 

of wife's chose iu action, 17. 

compulsory, 29. 
RELATIONS, 

marriage between certain, prohibited, 101, 102. 

even after death or divorce, 103. 

husband and wife not, of each other, 498. 
RENT, 

husband primarily liable for, 167. 

wife may by contract become liable for, 284. 
RESTITUTION OF CONJUGAL RIGHTS, 

at common law, 26. 

never in force here, 26 note, 132. 

S. 
SAVINGS BANK, 

wife's money iu, 28, 208. 

deposit in, subject of gift, 257. 
SCIRE FACIAS, 

to enforce decree for alimony, 393. 
SEDUCTION, 

a punishable crime, 42. 

not in itself actionable, 55. 

damages for, under promise of marriage, 56. 

marriage of minors when prohibited in case o:^ 92. 

action for wife's, 137. 
SEPARATE SUPPORT, 

of wife under decree of court, 175. 

petition may be brought without a preliminary demand, 
175. 

custody of children in case of, 175. 

in what county to be brought, 176. 

attachment of husband's property, 177. 
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SEPARATE SUFFO'RT — continued. 

dissolved by insolvency within four months, 177. 

successive executions may issue, 177. 

equity jurisdiction doubtful, 178. 

receiver may be appointed, 179. 

■what notice to be given husband, 175, 180. 

may be ordered if pension husband's only property, 181. 

wife's direct release to husband no bar, 182. 

no decree if husband under guardianship as a spend- 
thrift, 183. 

decree not a judicial separation, 184. 

superseded by divorce proceedings, 186. 

bars divorce for desertion, but not for adultery, 185. 
See Support. 
SEPARATION, 

under decree of court, 175, 184. 

through divorce, 312 et seq. 

by agreement, 404 et seq. 

by death, 412 et seq. 

bond upon, not against public policy, 408. 
SETTLEMENT, 

marriage, 63-73. 

trust in, how construed, 73. 

pauper law of, as it affects husband and wife, 194-201. 

in view of separation, 404-409. 

wife should expressly contract for husband's chastity in, 
409. 

when a bar to dower, 488. 

SHERIFF'S SALE, 

vnfe cannot purchase husband's property at, 236. 

SIGNATURE, 

in promise of marriage, 52. 
notice to liquor seller, wife's, 191. 
to libel for divorce, 357. 
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SISTEKrIN-LAW, 

marriage with, permitted, 103. 
SLANDER, 

of both husband and wife, no joint suit for, 20. 
married woman liable for, 139. 

SPECIAL COMMISSIONER, 
woman may be, 263. 
commission terminates on marriage, 263. 
may be reappointed in new name, 263. 

SPENDTHRIFT, 

guardian of married, 142. 

support of wife of, 183. 

guardian of, cannot sign libel for divorce, 357. 

STEP-CHILD, 

husband need not support, 167, 199. 

SUPPLICAVIT, 

writ of, 25. 
SUPPORT, 

wife entitled to, from husband, 167. 

under pauper laws, 194. 

receiver of husband's property may be appointed for 
wife's, 179. 

husband's neglect punished criminally, 187. 

cruel failure to, ground for divorce, 340. 
See Separate Support. 
SURVIVORSHIP, 

wife's rights in chose in action in case of, 17. 

in action for breach of promise, 61. 

in property held by entireties, 206, 207. 

does not make void contract valid, 226. 

as afiecting donatio causa mortis, 253. 

in case of death in same accident, 427, 428. 

as affecting life insurance, 427, 429. 
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References are to sections. 

T. 

TAX SALE, 

afEecting dower, 469. 

TENANTS IN COMMON, 
husband and wife as, 206. 

THREATS, 

trust to protect wife from husband's, 78. 
husband's, afEecting wife's note, 228. 

TOMB, 

wife's right in husband's, 515-517. 

TOMBSTONE, 

as part of funeral expenses, 526. 

TORT, 

married women may sue or be sued in, 138, 139, 140. 

TRUST, 

in marriage settlements, construction of, 73. 

established prior to marriage, 74. 

no implied power of revocation, 78. 

restraint upon alienation in, 79. 

presumption against, between husband and wife, 213. 

TRUSTEE, 

none needed in ante-nuptial agreement, 67. 
appointed to hold wife's property, 77. 
equity will protect wife against misconduct of her hus- 
band as, 209, 213. 
married woman may be, 262. 

TRUSTEE PROCESS, 

not for wife's wages on husband's debt, 265. 
on libel for divorce, 364. 



INDEX. 283 

References are to sections. 



u. 



UNITY OP PERSON, 

theory of, between husband and wife, 13, 23. 

never consisteiitly operative in Massachusetts, 15-23. 



W. 

WAGER OF BATTLE, 
at common law, 4. 

WAGES, 

See Earnings. 
WAIVER, 

wife's, of statutory rights in her husband's real estate, 

457. 
wife's, of jointure, 488. 
■wife's, of husband's will, 500-505. 
difficulties of, pointed out, 504, 505. 

WARRANTY, 

wife bound by her, 286. 

WASTE, 

by widow in dower land, 466. 

action against tenant by curtesy for, 475. 
WEARING APPAREL, 

See Apparel. 
WIDOW, 

rights and duties as to minor child, 161-165. 

heir to child's property, 166. 

when may prove note against husband's estate, 233. 

right of appeal, 414. 

when entitled to administration, 416, 417. 

right to damages for husband's death, 418. 

right in life insurance policy, 420-431. 
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WIDOW — continued. 

right of quarantine, 432. 

right of homestead, 435-440. 

right to ornaments and apparel, 441. 

allowance to, may be made out of personalty, 442-450. 

allowance where special administrator is appointed, 451. 

interest in her husband's personalty, 453, 454. 

rights in her husband's realty, 456-474, 487-492. 

statute rights in realty additional to dower, 459. 

right to take wood from wood lot, 466. 

must not commit waste, 466. 

may redeem mortgage on dower estate, 469. 

burden of proof upon her to show that she is the, 474. 

rights under husband's will to be paid in full, 499. 

may waive husband's will, 500. 

difficulties of waiver pointed out, 504, 505. 

burial rights of, 515-517. 

right to possession, care and control of husband's burial 
lot or tomb, 516-525. 

right to her husband's body, 520-.523. 

right as to erecting monument or tombstone at hus- 
band's grave, 525-527. 

See Dowek; Homestead; Will. 
WIFE, 

See Husband and Wipe; Married Woman. 

WILD LAND, 

no dower in, 465. 

widow may take under statute provision, 465. 

WILL, 

appointment of guardian by, 160. 
when should be filed in Court, 413. 
husband or wife may make, 493. 
revoked by marriage, 494. 
disinheriting child by, 495, 496. 
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References fvre to sections. 

WILL — continued. 

right of posthumous child omitted in, 497. 
provision for widow to be paid in full, 499. 
widow may waive husband's, 500. 
i-ights of widow in case of waiver, 501. 
difficulties of waiver pointed out, 504. 
wisdom of making a, 512-514. 

WITNESS, 

husband or wife as, 214, 493. 

WOODLAND, 

rights of widow in, 466. 

WRITING, 

See Frauds, Statute of. 

WRIT OF REVIEW, 
none in divorce, 403. 



YEAR, 

engagements to marry beyond a, 51. 



